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General Notices 


DEPARTMENT OF HOMELAND SECURITY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS. 
Washington, DC, October 11, 2006, 
The following documents of the Bureau of Customs and Border 
Protection (“CBP”), Office of Regulations and Rulings, have been de- 
termined to be of sufficient interest to the public and CBP field of- 
fices to merit publication in the CUSTOMS BULLETIN. 


SANDRA L. BELL, 
Acting Assistant Commissioner, 
Office of Regulations and Rulings. 


(+ A PC 


REVOCATION OF RULING LETTER AND 
REVOCATION OF TREATMENT RELATING TO TARIFF 
CLASSIFICATION OF A NOVELTY TOP HAT 


AGENCY: Bureau of Customs and Border Protection; Department 
of Homeland Security. 


ACTION: Notice of revocation of a tariff classification ruling letter 
and revocation of treatment relating to the classification of a novelty 
top hat. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, as 
amended (19 U.S.C. 1625(c)), this notice advises interested parties 
that Customs and Border Protection (CBP) is revoking one ruling 
letter relating to the tariff classification of a novelty top hat under 
the Harmonized Tariff Schedule of the United States (HTSUS). CBP 
is also revoking any treatment previously accorded by it to substan- 
tially identical merchandise. Notice of the proposed action was pub- 
lished on July 26, 2006, in Volume 40, Number 31, of the CUSTOMS 
BULLETIN. CBP received no comments in response to the notice. 
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EFFECTIVE DATE: This action is effective for merchandise en- 
tered or withdrawn from warehouse for consumption on or after De- 
cember 24, 2006. 


FOR FURTHER INFORMATION CONTACT: Kelly Herman, 
Tariff Classification and Marking Branch: (202) 572-8713. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are “informed compliance” and “shared responsibility.” 
These concepts are premised on the idea that in order to maximize 
voluntary compliance with customs laws and regulations, the trade 
community needs to be clearly and completely informed of its legal 
obligations. Accordingly, the law imposes a greater obligation on 
CBP to provide the public with improved information concerning the 
trade community’s responsibilities and rights under the customs and 
related laws. In addition, both the trade and CBP share responsibil- 
ity in carrying out import requirements. For example, under section 
484 of the Tariff Act of 1930, as amended (19 U.S.C. $1484), the im- 
porter of record is responsible for using reasonable care to enter, 
classify and value imported merchandise, and provide any other in- 
formation necessary to enable CBP to properly assess duties, collect 
accurate statistics and determine whether any other applicable legal 
requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, notice advising in- 
terested parties that CBP proposed to revoke one ruling letter per- 
taining to the tariff classification of a novelty top hat was published 
in the July 26, 2006, CUSTOMS BULLETIN, Volume 40, Number 
31. No comments were received in response to the notice. 

As stated in the proposed notice, this revocation will cover any rul- 
ings on this merchandise that may exist but have not been specifi- 
cally identified. CBP has undertaken reasonable efforts to search ex- 
isting databases for rulings in addition to the one identified. No 
further rulings have been found. Any party who has received an in- 
terpretive ruling or decision (i.e., a ruling letter, internal advice 
memorandum or decision or protest review decision) on the mer- 
chandise subject to this notice should have advised CBP during the 
comment period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, CBP is re- 
voking any treatment previously accorded by CBP to substantially 
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identical transactions. Any person involved in substantially identical 
transactions should have advised CBP during this notice period. An 
importer’s failure to advise CBP of substantially identical transac- 
tions or of a specific ruling not identified in this notice, may raise is- 
sues of reasonable care on the part of the importer or its agents for 
importations of merchandise subsequent to the effective date of this 
final decision. 

In NY A81378, CBP ruled that a novelty top hat was classified in 
subheading 9505.90.6020, HTSUS, which provided for “Festive, car- 
nival or other entertainment articles, including magic tricks and 
practical joke articles; parts and accessories thereof: Other: Other: 
Hats: Other.” Since the issuance of that ruling, CBP has reviewed 
the classification of this item and has determined that the cited rul- 
ing is in error. If the novelty top hat is knitted or crocheted or made 
up of knitted or crocheted fabric, it should be classified in subhead- 
ing 6505.90.6090, HTSUS, which provides for “Hats and other head- 
gear, knitted or crocheted, or made up from lace, felt or other textile 
fabric, in the piece (but not in strips), whether or not lined or 
trimmed; ...: Other: Of man-made fibers: Knitted or crocheted or 
made up from knitted or crocheted fabric: Other: Not in part of 
braid, Other: Other: Other.” If made of felt or other textile fabric, the 
novelty top hat should be classified in subheading 6505.90.8090, 
HTSUS, which provides for “Hats and other headgear, knitted or cro- 
cheted, or made up from lace, felt or other textile fabric, in the piece 
(but not in strips), whether or not lined or trimmed; ...: Other: Of 
man-made fibers: Other: Not in part of braid, Other: Other: Other.” 

Pursuant to 19 U.S.C. 1625(c)(1), CBP is revoking NY A81378 and 
revoking or modifying any other ruling not specifically identified, to 
reflect the proper classification of the novelty top hat according to 
the analysis contained in Headquarters Ruling Letter (HQ) 968139, 
set forth as an attachment to this document. Additionally, pursuant 
to 19 U.S.C. 1625(c)(2), CBP is revoking any treatment previously 
accorded by CBP to substantially identical transactions. In accor- 
dance with 19 U.S.C. 1625 (c), this ruling will become effective 60 
days after publication in the CUSTOMS BULLETIN. 


DATED: October 5, 2006 


Cynthia Reese for MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 


Attachment 
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DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 968139 
October 5, 2006 
CLA-2 RR:CTF:TCM 968139 KSH 
CATEGORY: Classification 
TARIFF NO.: 6505.90 
Mr. DENNIS A. SCHLUCKBIER 
HAYES SPECIALTIES CORPORATION 
1761 East Genesee 
Saginaw, Michigan 48601 


RE: Revocation of New York Ruling Letter (NY) A81378, dated April 11, 
1996; Classification of a Novelty Hat. 


DEAR MR. SCHLUCKBIER: 

This letter is to inform you that the Bureau of Customs and Border Pro- 
tection (CBP) has reconsidered New York Ruling Letter (NY) A81378, issued 
to you on April 11, 1996, concerning the classification under the Harmonized 
Tariff Schedule of the United States (HTSUS) of a novelty top hat. The ar- 
ticle was classified in subheading 9505.90.6020, HTSUS, which provided for 
“Festive, carnival or other entertainment articles, including magic tricks 
and practical joke articles; parts and accessories thereof: Other: Other: 
Hats: Other.” We have reviewed that ruling and found it to be in error. 
Therefore, this ruling revokes NY A81378. 

Pursuant to section 625(c), Tariff Act of 1930, (19 U.S.C. 1625(c)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993), notice of the proposed revocation of NY A81378 was 


published in the Customs Bulletin, Vol. 40, No. 31, on July 26, 2006. No 
comments were received in response to the notice. 


FACTS: 

The novelty top hat is intended for use at parties, carnivals, Mardi Gras 
and the like. The top portion of the hat extends almost 11 inches high and 
its brim measures two inches wide. The hat is made of man-made fiber ma- 
terial. The hat is unlined with single stitching throughout. It is available in 
assorted colors and is identified by the following item numbers: 9648, 9649, 
9650, 9651, 9652 and 9653. 


ISSUE: 

Whether the novelty top hat is classified in heading 9505, HTSUS, as fes- 
tive, carnival or other entertainment articles or in heading 6505, HTSUS, as 
hats and other headgear. 


LAW AND ANALYSIS: 

Classification of goods under the HTSUSA is governed by the General 
Rules of Interpretation (GRI). GRI 1 provides that classification shall be de- 
termined according to the terms of the headings of the tariff schedule and 
any relative section or chapter notes. In the event that the goods cannot be 
classified solely on the basis of GRI 1, and if the headings and legal notes do 
not otherwise require, the remaining GRI may then be applied. The Harmo- 
nized Commodity Description and Coding System Explanatory Notes (EN), 
constitute the official interpretation at the international level. While neither 
legally binding nor dispositive, the EN provide a commentary on the scope of 
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each heading of the HTSUSA and are generally indicative of the proper in- 
terpretation of the headings. It is Customs and Border Protections’ (CBP) 
practice to follow, whenever possible, the terms of the ENs when interpret- 
ing the HTSUSA. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 
1989). 

Chapter 65, HTSUS, covers headgear and parts thereof. Note 1(c) to chap- 
ter 65, HTSUS, states that “This chapter does not cover: Dolls’ hats, other 
toy hats or carnival articles of chapter 95.” 

Although Note l(c) excludes toy hats and carnival articles, it does not 
similarly exclude festive and entertainment articles from its scope. 

The Explanatory Notes further identify the class of goods covered by 
Chapter 65, HTSUS. They read in pertinent part: 


With the exception of the articles listed below this Chapter covers hat- 
shapes, hat-forms, hat bodies and hoods, and hats and other headgear 
of all kinds, irrespective of the materials of which they are made and of 
their intended use (daily wear, theatre, disguise, protection, etc.). 

This Chapter does not include: 


(f) Dolls’ hats, other toy hats or carnival articles (Chapter 95). 


Among other items, heading 9505, HTSUS, provides for festive, carnival 
or other entertainment articles. 

Subheading 9505.90.6000, HTSUS, provides for “[flestive, carnival or 
other entertainment articles, including magic tricks and practical joke ar- 
ticles; parts and accessories thereof: [o]ther:[o]ther.” 

The EN to heading 9505, HTSUS, state, in part, that the heading covers: 


(A) Festive, carnival or other entertainment articles, which in 
view of their intended use are generally made of non-durable material. 
They include: 

(1) Festive decorations used to decorate rooms, tables, etc. (such as gar- 
lands, lanterns, etc.); decorative articles for Christmas trees (tinsel, 
coloured balls, animals and other figures, etc); cake decorations which 
are traditionally associated with a particular festival (e.g., animals, 
flags). 

(2) Articles traditionally used at Christmas festivities, e.g., artificial 
Christmas trees, nativity scenes, nativity figures and animals, angels, 
Christmas crackers, Christmas stockings, imitation yule logs, Father 
Christmases. 

(3) Articles of fancy dress, e.g., masks, false ears and noses, wigs, false 
beards and moustaches (not being articles of postiche - heading 
67.04), and paper hats. However, the heading excludes fancy dress of 
textile materials, of Chapter 61 or 62. 

(4) Throw-balls of paper or cotton-wool, paper streamers (carnival 
tape), cardboard trumpets, “ blow-outs ”, confetti, carnival umbrellas, 
etc. 

CBP has consistently classified novelty hats substantially similar to the 
hat at issue in subheading 6505.90, HTSUS. See, e.g., HQ 961728, dated 
April 8, 1999, HQ 962434, dated November 19, 1999, NY G80946, dated Sep- 
tember 12, 2000, NY F82865, dated February 22, 2000, NY F89393, dated 
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August 3, 2000, NY G88704, dated April 11, 2001, NY H87806, dated March 
15, 2002, NY 182388, dated June 27, 2002 and NY L88538, dated November 
25, 2005. In NY B85369, dated June 9, 1997, CBP classified novelty hats of 
100% polyester tricot in heading 6505, HTSUS. In so doing, we indicated 
that hats classifiable in heading 9505, HTSUS, are those which qualify as a 
costume and are made of non-durable material and flimsy construction. Id.' 

The Explanatory Notes to Chapter 65, HTSUS, state that the chapter cov- 
ers all hats irrespective of their use such as daily wear, theatre, disguise or 
protection. Indeed hats have many functions beyond and in addition to pro- 
tection from the elements. Among those functions are as a sign of prestige 
and power, cultural and ethnic identity, religious affirmation, cultural tradi- 
tions and beliefs or simply adornment. While the hat, with its comical and 
whimsical appearance, will be a source of enjoyment, humorous diversion 
and frivolous entertainment, the hat likely will not generate the same type 
of enjoyment and emotion one derives from actually playing with objects 
commonly thought of as articles whose primary purpose is amusement. 

When an article has both the potential for amusement and utility, the 
question becomes one of determining whether the amusement is incidental 
to the utilitarian purpose, or the utility purposes incidental to the amuse- 
ment (See Ideal Toy Corp. v. United States, 78 Cust. Ct. 28, C.D. 4688 
(1977)). As previously noted, the hat is not only amusing but also fully func- 
tional. Not all merchandise that amuses is properly classified in an enter- 
tainment provision. 

We are of the opinion that the hat is specifically provided for as a hat of 
heading 6505, HTSUS, even if the style of the hat may prevent its use on 
more than an occasional basis. The hat remains an object used to wear upon 
the head of the purchaser. As such, it is not described by heading 9505, 
HTSUS, as a festive, carnival or other entertainment article. 


HOLDING: 

By application of GRI 1, the novelty top hat is classified in heading 6505, 
HTSUS. If the novelty top hat is knitted or crocheted or made up of knitted 
or crocheted fabric, it is classified in subheading 6505.90.6090, HTSUS, 
which provides for “Hats and other headgear, knitted or crocheted, or made 
up from lace, felt or other textile fabric, in the piece (but not in strips), 
whether or not lined or trimmed; . . .: Other: Of man-made fibers: Knitted or 
crocheted or made up from knitted or crocheted fabric: Not in part of braid, 
Other: Other: Other.” The rate of duty is 20 cents per kilogram plus 7% ad 
valorem. If made up of felt or of other textile fabric, the novelty top hat is 
classified in subheading 6505.90.8090, HTSUS, which provides for “Hats 
and other headgear, knitted or crocheted, or made up from lace, felt or other 
textile fabric, in the piece (but not in strips), whether or not lined or 
trimmed; . . .: Other: Of man-made fibers: Other: Not in part of braid, Other: 
Other: Other.” The rate of duty is 18.7 cents per kilogram plus 6.8% ad valo- 
rem. 

Merchandise classified in subheadings 6505.90.6090 and 6505.90.8090, 
HTSUS, fall within textile category 659. Quota/visa requirements are no 


1 We acknowledge that witches and santa hats of durable material have been previously 
classified in heading 9505, HTSUS. See HQ 084288, dated July 6, 1989 and HQ 088410, 
dated April 18, 1991. However, we may reconsider the classification of these articles in 
heading 9505, HTSUS, in the future. 
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longer applicable for merchandise which is the product of World Trade Orga- 
nization (WTO) member countries. The textile category number above ap- 
plies to merchandise produced in non-WTO member-countries. Quota and 
visa requirements are the result of international agreements that are sub- 
ject to frequent negotiations and changes. To obtain the most current infor- 
mation on quota and visa requirements applicable to this merchandise, we 
suggest you check, close to the time of shipment, the “Textile Status Report 
for Absolute Quotas,” which is available on our web site at www.cbp.gov. For 
current information regarding possible textile safeguard actions on goods 
from China and related issues, we refer you to the web site of the Office of 
Textiles and Apparel of the Department of Commerce at http:// 
otexa.ita.doc.gov. 


EFFECT ON OTHER RULINGS: 

NY A81738, is hereby revoked. In accordance with 19 U.S.C. 1625(c), this 
ruling will become effective 60 days after publication in the Customs Bulle- 
tin. 

Cynthia Reese for MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 


Ra 


REVOCATION AND MODIFICATION OF EIGHT RULING 
LETTERS AND REVOCATION OF TREATMENT RELATING 
TO THE TARIFF CLASSIFICATION OF STYROFOAM 
ARTICLES COVERED WITH NATURAL MATERIALS 


AGENCY: U.S. Customs and Border Protection; Department of 
Homeland Security. 


ACTION: Revocation of four tariff classification ruling letters and 
modification of four tariff classification ruling letters and revocation 
of treatment relating to the classification of Styrofoam articles cov- 
ered with paper or natural materials. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, as 
amended (19 U.S.C. 1625(c)), this notice advises interested parties 
that Customs and Border Protection (CBP) is revoking four ruling 
letters and modifying four ruling letters relating to the tariff classifi- 
cation of Styrofoam articles covered with paper or natural materials 
under the Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA). CBP is also revoking any treatment previously ac- 
corded by it to substantially identical merchandise. Notice of the 
proposed action was published on August 2, 2006, in Volume 40, 
Number 32, of the CUSTOMS BULLETIN. CBP received no com- 
ments in response to the notice. 


EFFECTIVE DATE: This action is effective for merchandise en- 
tered or withdrawn from warehouse for consumption on or after De- 
cember 24, 2006. 
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FOR FURTHER INFORMATION CONTACT: Kelly Herman, 
Tariff Classification and Marking Branch: (202) 572-8713. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND: 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are “informed compliance” and “shared responsibility.” 
These concepts are premised on the idea that in order to maximize 
voluntary compliance with customs laws and regulations, the trade 
community needs to be clearly and completely informed of its legal 
obligations. Accordingly, the law imposes a greater obligation on 
CBP to provide the public with improved information concerning the 
trade community’s responsibilities and rights under the customs and 
related laws. In addition, both the trade and CBP share responsibil- 
ity in carrying out import requirements. For example, under section 
484 of the Tariff Act of 1930, as amended (19 U.S.C. § 1484), the im- 
porter of record is responsible for using reasonable care to enter, 
classify and value imported merchandise, and provide any other in- 
formation necessary to enable CBP to properly assess duties, collect 
accurate statistics and determine whether any other applicable legal 
requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, notice advising in- 
terested parties that CBP proposed to revoke four ruling letters and 
modify four ruling letters pertaining to the classification of 
Styrofoam articles covered with paper or natural materials was pub- 
lished in the August 2, 2006, CUSTOMS BULLETIN, Volume 40, 
Number 32. No comments were received in response to the notice. 

As stated in the proposed notice, this revocation and modification 
will cover any rulings on this merchandise that may exist but have 
not been specifically identified. CBP has undertaken reasonable ef- 
forts to search existing databases for rulings in addition to the ones 
identified. No further rulings have been found. Any party who has 
received an interpretive ruling or decision (i.e., a ruling letter, inter- 
nal advice memorandum or decision or protest review decision) on 
the merchandise subject to this notice should have advised CBP dur- 
ing the comment period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, CBP is re- 
voking any treatment previously accorded by CBP to substantialiy 
identical transactions. Any person involved in substantially identical 
transactions should have advised CBP during this notice period. An 
importer’s failure to advise CBP of substantially identical transac- 
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tions or of a specific ruling not identified in this notice, may raise is- 
sues of reasonable care on the part of the importer or its agents for 
importations of merchandise subsequent to the effective date of this 
final decision. 

In NY G83315, CBP ruled that, among other merchandise, eight 
Styrofoam gourds covered with paper were classified in subheading 
6702.10.2000, HTSUSA, which provides for “[a]rtificial flowers, foli- 
age and fruit and parts thereof; articles made of artificial flowers, fo- 
liage or fruit: [o]f plastics: [alssembled by binding with flexible mate- 
rials such as wire, paper, textile materials, or foil, or by gluing or by 
similar methods.” Since the issuance of that ruling, CBP has re- 
viewed the classification of these items and has determined that the 
cited ruling is in error as it pertains to the classification of the paper 
covered Styrofoam gourds and that they should be classified in sub- 
heading 6702.90.6500, HTSUSA, which provides for “[{a]rtificial flow- 
ers, foliage and fruit and parts thereof; articles made of artificial 
flowers, foliage or fruit: [o]f other materials: [o]ther: other.” 

In NY C87269, CBP ruled that among other merchandise, a 
Styrofoam garlic bulb covered with maize was classified in subhead- 
ing 6702.10.2000, HTSUSA, which provides for “[a]rtificial flowers, 
foliage and fruit and parts thereof; articles made of artificial flowers, 
foliage or fruit: [o]f plastics: [a]lssembled by binding with flexible ma- 
terials such as wire, paper, textile materials, or foil, or by gluing or 
by similar methods.” Since the issuance of that ruling, CBP has re- 
viewed that ruling and found it to be in error as it pertains to the 
classification of the Styrofoam bulb of garlic covered with maize and 
that the garlic bulb should be classified in subheading 4602.10.8000, 
HTSUSA, which provides for “[b]asketwork, wickerwork and other 
articles, made directly to shape from plaiting materials or made up 
from articles of heading 4601; articles of loofah: [olf vegetable 
materials:[o]ther: [o]ther: [o]ther.” 

In NY L81907, CBP ruled that among other merchandise, a bro- 
mine dyed/painted tapioca seed coated Styrofoam ball was classified 
in subheading 3926.40.0000, HTSUSA, which provides for “[o]ther 
articles of plastics and articles of other materials of headings 3901 to 
3914: [s]tatuettes and other ornamental articles.” Since the issuance 
of that ruling, CBP has reviewed that ruling and found it to be in er- 
ror as it pertains to the classification of the tapioca seed coated 
Styrofoam ball and that the tapioca seed coated Styrofoam ball 
should be classified in subheading 1404.90.0000, HTSUSA, which 
provides for “Vegetable products not elsewhere specified or included: 
Other.” 

In NY K83112, CBP ruled that among other merchandise, twelve 
seed coated Styrofoam balls were classified in subheading 
3926.40.0000, HTSUSA, which provides for “Other articles of plas- 
tics and articles of other materials of headings 3901 to 3914: Statu- 
ettes and other ornamental articles.” Since the issuance of that rul- 





10 CUSTOMS BULLETIN AND DECISIONS, VOL. 40, NO. 44, OCTOBER 25, 2006 


ing, CBP has reviewed that ruling and found it to be in error as it 
pertains to the classification of the seed coated Styrofoam balls and 
that the seed coated Styrofoam balls should be classified in subhead- 
ing 1404.90.0000, HTSUSA, which provides for “Vegetable products 
not elsewhere specified or included: Other.” 

In NY J89446, CBP ruled that 27 decorative articles described as 
“bean balls” were classified in subheading 3926.40.0000, HTSUSA, 
which provides for “Other articles of plastics . . . statuettes and other 
ornamental articles.” Since the issuance of that ruling, CBP has re- 
viewed that ruling and found it to be in error and that the bean balls 
should be classified in subheading 1404.90.0000, HTSUSA, which 
provides for “Vegetable products not elsewhere specified or included: 
Other.” 

In HQ 956065, CBP ruled that ornamental mushroom articles 
were classified in subheading 3926.40.0000, HTSUSA, which pro- 
vides for “Other articles of plastics and articles of other materials of 
headings 3901 to 3914: Statuettes and other ornamental articles”. 
Since the issuance of that ruling, CBP has reviewed that ruling and 
found it to be in error and that the ornamental mushroom articles 
should be classified in subheading 1404.90.0000, HTSUSA, which 
provides for “Vegetable products not elsewhere specified or included: 
Other.” 

In NY G88449, CBP ruled that a Styrofoam pumpkin covered with 
foil was classified in subheading 6702.10.2000, HTSUSA, which pro- 
vides for “[a]rtificial flowers, foliage and fruit and parts thereof; ar- 
ticles made of artificial flowers, foliage or fruit: [o]f plastics: [a]s- 
sembled by binding with flexible materials such as wire, paper, 
textile materials, or foil, or by gluing or by similar methods.” Since 
the issuance of that ruling, CBP has reviewed the classification of 
these items and has determined that the cited ruling is in error. 

In HQ 958043, CBP ruled that a Styrofoam pumpkin and gourd 
covered with paper were classified in subheading 6702.10.2000, 
HTSUSA, which provides for “[al]rtificial flowers, foliage and fruit 
and parts thereof; articles made of artificial flowers, foliage or fruit: 
[olf plastics: [alssembled by binding with flexible materials such as 
wire, paper, textile materials, or foil, or by gluing or by similar meth- 
ods.” Since the issuance of that ruling, CBP has reviewed the classi- 
fication of these items and has determined that the cited ruling is in 
error and that the paper covered Styrofoam pumpkin and gourds 
should be classified in subheading 6702.90.6500, HTSUSA, which 
provides for “[ajrtificial flowers, foliage and fruit and parts thereof; 
articles made of artificial flowers, foliage or fruit: [o]f other materi- 
als: [o]ther: other.” 

Pursuant to 19 U.S.C. 1625(c)(1), CBP is modifying NY G83315, 
NY C87269, NY L81907 and NY K83112 and revoking NY J89446, 
HQ 956065, NY G88449 and HQ 958043 and any other ruling not 
specifically identified, to reflect the proper classification of 
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Styrofoam articles covered with paper or natural materials accord- 
ing to the analysis contained in Headquarters Ruling Letters (HQ) 
968060, 968061, 968062, 968063, 968064, 968065, 968066 and 
968067, set forth as Attachments A-H to this document. Addition- 
ally, pursuant to 19 U.S.C. 1625(c)(2), CBP is revoking any treat- 
ment previously accorded by CBP to substantially identical transac- 
tions. In accordance with 19 U.S.C. 1625(c), this ruling will become 
effective 60 days after publication in the CUSTOMS BULLETIN. 


DATED: October 5, 2006 


Cynthia Reese for MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 


Attachments 
RAST 
[ATTACHMENT A] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 968060 
October 5, 2006 
CLA-2 RR:CTF:TCM 968060 KSH 
TARIFF NO.: 6702.90.6500 
EVANS AND WOOD & Co., INC. 
612 E. Dallas Rd. 
Suite 200 


Grapevine, TX 76051 


RE: Revocation of Headquarters Ruling Letter (HQ) 958043, dated Decem- 
ber 5, 1995; Classification of Styrofoam pumpkin and gourd covered 
with paper. 


DEAR SIR OR MADAM: 

This is in reference to Headquarters Ruling Letter HQ 958043 issued to 
the Port Director, Dallas/Fort Worth Airport, Texas, on December 5, 1995, 
with regard to protest 5501—-95—100186, concerning the classification, under 
the Harmonized Tariff Schedule of the United States (HTSUSA), of a 
Styrofoam pumpkin and gourd covered with paper. The articles were classi- 
fied in subheading 6702.10.2000, HTSUSA, which provides for “[alrtificial 
flowers, foliage and fruit and parts thereof; articles made of artificial flow- 
ers, foliage or fruit: [o]f plastics: [alssembled by binding with flexible materi- 
als such as wire, paper, textile materials, or foil, or by gluing or by similar 
methods.” Since the issuance of that ruling, U.S. Customs and Border Pro- 
tection (CBP) has reviewed the classification of these items and has deter- 
mined that the cited ruling is in error. 

HQ 958043 is a decision on a specific protest. A protest is designed to 
handle entries of merchandise which have entered the U.S. and been liqui- 
dated by CBP. A final determination of a protest, pursuant to Part 174, CBP 
Regulations (19 CFR 174), cannot be modified or revoked as it is applicable 
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only to the merchandise which was the subject of the entry protested. Fur- 
thermore, CBP lost jurisdiction over the protested entries in HQ 958043 
when notice of denial of the protest was received by the protestant. See, San 
Francisco Newspaper Printing Co. v. U.S., 9 CIT 517, 620 F.Supp. 738 
(1935). 

However, CBP can modify or revoke a protest review decision to change 
the legal principles set forth in the decision. Pursuant to section 625(c)(1), 
Tariff Act of 1930 (19 U.S.C. 1625(c\(1)), as amended by section 623 of Title 
VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act (Pub.L. 103-182, 107 Stat. 2057, 2186 (1993)), 60 days 
after the date of issuance, CBP may propose a modification or revocation of a 
prior interpretive ruling or decision by publication and solicitation of com- 
ments in the CUSTOMS BULLETIN. Notice of the proposed revocation of 
HQ 958043 was published in the Customs Bulletin, Vol. 40, No. 32, on Au- 
gust 2, 2006. No comments were received in response to the notice. 


FACTS: 

The pumpkin and gourd were referred to on the commercial invoice as 
SAF 425, SAF 426 and SAF 338. They are made of Styrofoam and are cov- 
ered with paper which is then painted. The pumpkin and gourd are stated to 
be comprised of 65% Styrofoam, 20% paper and 15% paint. 


ISSUE: 

Whether the pumpkin and gourd are classified in subheading 6702.10, 
HTSUSA, as artificial fruit of plastics or subheading 6702.90, HTSUSA, as 
artificial fruit of other materials. 


LAW AND ANALYSIS: 

Classification under the HTSUSA is made in accordance with the General 
Rules of Interpretation (GRI). GRI 1 provides that the classification of goods 
shall be determined according to the terms of the headings of the tariff 
schedule and any relative Section or Chapter Notes. In the event that the 
goods cannot be classified solely on the basis of GRI 1, and if the headings 
and legal notes do not otherwise require, the remaining GRI may then be 
applied. The Explanatory Notes (EN) to the Harmonized Commodity De- 
scription and Coding System, which represent the official interpretation of 
the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings 
and GRI. 

Heading 6702, HTSUSA, provides for “artificial flowers, foliage and fruit 
and parts thereof; articles made of artificial flowers, foliage and fruit.” The 
subject paper coated Styrofoam pumpkin and gourds are decorative items 
consisting of foamed plastic shapes that are covered with paper. Thus, for 
tariff purposes, they constitute goods consisting of two or more substances 
or materials. As such, the items are arguably classifiable under subheading 
6702.10, HTSUSA, as artificial fruit of plastics or subheading 6702.90, 
HTSUS, as artificial fruit of other materials. Accordingly, they may not be 
classified solely on the basis of GRI 1. See, GRI 6 which states, in part, that 
the classification of goods in the subheadings of a heading is to be according 
to the terms of those subheadings and any relative section and chapter notes 
and, by appropriate substitution of terms, to Rules 1 through 5. Further, 
GRI 2(a) is inapplicable because it applies to incomplete or unfinished ar- 
ticles, and the paper covered Styrofoam pumpkin and gourds are imported 
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in a finished complete condition. GRI 2(b) states that the classification of 
goods consisting of more than one material or substance shall be according 
to the principles of GRI 3. 

GRI 3(a) states that when, by application of rule 2(b) or for any other rea- 
son, goods are, prima facie, classifiable under two or more headings, the 
heading which provides the most specific description shall be preferred to 
headings providing a more general description. However, when two or more 
headings each refer to part only of the materials or substances contained in 
mixed or composite goods or to part only of the items in a set put up for re- 
tail sale, those headings are to be regarded as equally specific in relation to 
those goods, even if one of them gives a more complete or precise description 
of the goods. As the subject paper covered Styrofoam pumpkin and gourds 
are composite goods, we must apply rule 3(b), which provides that composite 
goods are to be classified according to the component that gives the good its 
essential character. We must determine whether the foamed plastic pump- 
kin and gourd or the paper imparts the essential character to the articles. 

EN VIII to GRI 3(b) explains that “[t]he factor which determines essential 
character will vary as between different kinds of goods. It may, for example, 
be determined by the nature of the material or component, its bulk, quan- 
tity, weight or value, or by the role of the constituent material in relation to 
the use of the goods.” 

The internal foamed plastic pumpkin or gourd may provide the bulk and 
shape, however the surface paper that covers the Styrofoam pumpkin and 
gourd provides the texture, markings and color. The paper imparts the vi- 
sual impact, consumer appeal and nature of the article. The essential char- 
acter of the paper covered Styrofoam pumpkin and gourd is the paper. The 
paper covered Styrofoam pumpkin and gourd are accordingly classifiable in 
subheading 6702.90.6500, HTSUSA. 


HOLDING: 

Pursuant to GRI 3(b), the paper covered Styrofoam pumpkin and gourd 
are classified in subheading 6702.90.6500, HTSUSA, which provides for 
“lajrtificial flowers, foliage and fruit and parts thereof; articles made of arti- 
ficial flowers, foliage or fruit: [olf other materials: [o]ther: other.” The gen- 
eral, column one rate of duty is 17% ad valorem. 


EFFECT ON OTHER RULINGS: 

HQ 958043, dated December 5, 1995, is hereby revoked. This revocation 
will not affect the entries which were the subject of Protest 5501—95- 
100186, but will be applicable to any unliquidated entries, or future impor- 
tations of similar merchandise 60 days after publication of the final notice of 
revocation in the CUSTOMS BULLETIN, unless an earlier date is re- 
quested pursuant to 19 CFR 177.12(e)(2 ii). 


Cynthia Reese for MYLES B. HARMON, 
Director. 
Commercial and Trade Facilitation Division. 
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[ATTACHMENT B] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 

HQ 968061 

October 5, 2006 

CLA-2 RR:CTF:TCM 968061 KSH 

TARIFF NO.: 1404.90.0000 

Mr. DENNIS MORSE 

BDP INTERNATIONAL, INC. 
2721 Walker Avenue N. W. 
Grand Rapids, MI 49504 


RE: Revocation of New York Ruling Letter (NY) J89446, dated October 24, 
2003; Classification of “bean balls” from Thailand. 


DEAR Mr. MORSE: 

This letter is to inform you that the Bureau of Customs and Border Pro- 
tection (CBP) has reconsidered New York Ruling Letter (NY) J89446, issued 
to you on October 24, 2003, concerning the classification under the Harmo- 
nized Tariff Schedule of the United States Annotated (HTSUSA) of 27 deco- 
rative articles described as “bean balls” in acetate boxes. The articles were 
classified in subheading 3926.40.0000, HTSUSA, which provides for “Other 
articles of plastics . . . statuettes and other ornamental articles.” We have re- 
viewed that ruling and found it to be in error. Therefore, this ruling revokes 
NY J89446. 

Pursuant to section 625(c), Tariff Act of 1930, (19 U.S.C. 1625(c)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 


Stat. 2057, 2186 (1993), notice of the proposed revocation of NY J89446 was 
published in the Customs Bulletin, Vol. 40, No. 32, on August 2, 2006. No 
comments were received in response to the notice. 


FACTS: 

The first item at issue, identified as Item 91015 (UPC 7—08820-04517), 
consists of 24 decorative articles described as “mini bean balls” in a clear ac- 
etate box. The second item at issue, identified as Item 91014, consists of 3 
decorative “bean balls” in an acetate box. The mini bean balls measure ap- 
proximately 1! inches in diameter while the standard size bean balls mea- 
sure approximately 2 2 inches in diameter. The balls consist of foamed plas- 
tic spheres with various kinds of beans and seeds glued to the outer surface. 
The standard size bean balls include one ball covered with red beans, one 
covered with yellow corn kernels and one covered with millet seeds. The 
mini bean balls are covered with red beans, green beans, black beans, tan 
beans, corn kernels and millet seed. The bean balls are used as decorative 
articles. 


ISSUE: 

Whether the bean balls are classified in heading 3926, HTSUSA, as other 
articles of plastic or in heading 1404, HTSUSA, as vegetable products not 
elsewhere specified or included. 

LAW AND ANALYSIS: 

Classification under the HTSUSA is made in accordance with the General 

Rules of Interpretation (GRI). GRI 1 provides that the classification of goods 
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shall be determined according to the terms of the headings of the tariff 
schedule and any relative Section or Chapter Notes. In the event that the 
goods cannot be classified solely on the basis of GRI 1, and if the headings 
and legal notes do not otherwise require, the remaining GRI may then be 
applied. The Explanatory Notes (EN) to the Harmonized Commodity De- 
scription and Coding System, which represent the official interpretation of 
the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings 
and GRI. 

The item is not specifically provided for in any one heading. Accordingly, 
they may not be classified solely on the basis of GRI 1. Further, GRI 2(a) is 
inapplicable because it applies to incomplete or unfinished articles, and the 
bean balls are imported in a finished complete condition. GRI 2(b) states 
that the classification of goods consisting of more than one material or sub- 
stance shall be according to the principles of GRI 3. The subject bean balls 
are decorative items consisting of foamed plastic spheres that are covered 
with beans, kernels or seeds. Thus, for tariff purposes, they constitute goods 
consisting of two or more substances or materials. As such, the items are ar- 
guably classifiable under heading 3926, HTSUSA, as other articles of plas- 
tics or heading 1404, HTSUSA, as vegetable products not elsewhere speci- 
fied or included. 

GRI 3(a) states that when, by application of rule 2(b) or for any other rea- 
son, goods are, prima facie, classifiable under two or more headings, the 
heading which provides the most specific description shall be preferred to 
headings providing a more general description. However, when two or more 
headings each refer to part only of the materials or substances contained in 
mixed or composite goods or to part only of the items in a set put up for re- 
tail sale, those headings are to be regarded as equally specific in relation to 
those goods, even if one of them gives a more complete or precise description 
of the goods. As the subject bean balls are composite goods, we must apply 
rule 3(b), which provides that composite goods are to be classified according 
to the component that gives the good its essential character. We must deter- 
mine whether the foamed plastic spheres or the beans, kernels or millet im- 
part the essential character to the articles. 

EN VIII to GRI 3(b) explains that “[t]he factor which determines essential 
character will vary as between different kinds of goods. It may, for example, 
be determined by the nature of the material or component, its bulk, quan- 
tity, weight or value, or by the role of the constituent material in relation to 
the use of the goods.” 

The internal foamed plastic spheres may provide the bulk and shape, 
however the surface beans, kernels or millet that cover the bean balls pro- 
vide the texture, markings and color. The beans, kernels or millet impart the 
visual impact, consumer appeal and nature of the article. The essential 
character of the bean balls is imparted by the exterior surface which in- 
cludes beans, kernels, or millet. The beans balls are accordingly classifiable 
in heading 1404, HTSUSA. They are specifically provided for in subheading 
1404.90.0000, HTSUSA. 


HOLDING: 

The bean balls are classified in heading 1404, HTSUSA. They are specifi- 
cally provided for in subheading 1404.90.0000, HTSUSA, which provides for 
“Vegetable products not elsewhere specified or included: Other.” The general, 
column one rate of duty is Free. 
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EFFECT ON OTHER RULINGS: 

NY J89446, dated October 24, 2003, is hereby revoked. In accordance with 
19 U.S.C. 1625(c), this ruling will become effective 60 days after publication 
in the Customs Bulletin. 


Cynthia Reese for MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 


a 
[ATTACHMENT C] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 968062 
October 5, 2006 
CLA-2 RR:CTF:TCM 968062 KSH 
TARIFF NO.: 1404.90.0000 
PEGGY MONTONERA 
CUSTOMS AND CosT IMPORT ANALYST 
SEARS, ROEBUCK, AND COMPANY 
3333 Beverly Road D5-257B 
Hoffman Estates, IL 60179 
RE: Modification of New York Ruling Letter (NY) L81907, dated January 21 
2005; Classification of classification of decorative Styrofoam ball from 
the Philippines. 


DEAR Ms. MONTONERA: 

This letter is to inform you that the Bureau of Customs and Border Pro- 
tection (CBP) has reconsidered New York Ruling Letter (NY) L81907, issued 
to you on January 21, 2005, concerning the classification, in part, under the 
Harmonized Tariff Schedule of the United States Annotated (HTSUSA) of a 
bromine dyed/painted tapioca seed coated Styrofoam ball. The tapioca seed 
coated Styrofoam ball was classified in subheading 3926.40.0000, HTSUSA, 
which provides for “[o]ther articles of plastics and articles of other materials 
of headings 3901 to 3914: [s]tatuettes and other ornamental articles.” We 
have reviewed that ruling and found it to be in error as it pertains to the 
classification of the tapioca seed coated Styrofoam ball. Therefore, this rul- 
ing modifies NY L81907. 

Pursuant to section 625(c), Tariff Act of 1930, (19 U.S.C. 1625(c)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993), notice of the proposed modification of NY L81907 
was published in the Customs Bulletin, Vol. 40, No. 32, on August 2, 2006. 
No comments were received in response to the notice. 


FACTS: 

The styrofoam ball, identified as Stock No. 90404, is approximately 5” in 
diameter and is covered with bromine dyed/painted tapioca seeds. The seeds 
are arranged in a flower pattern. 
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ISSUE: 

Whether the tapioca seed coated Styrofoam ball is classified in heading 
3926, HTSUSA, as an other article of plastics or in heading 1404, HTSUSA, 
as a vegetable product not elsewhere specified or included. 


LAW AND ANALYSIS: 

Classification under the HTSUSA is made in accordance with the General 
Rules of Interpretation (GRI). GRI 1 provides that the classification of goods 
shall be determined according to the terms of the headings of the tariff 
schedule and any relative Section or Chapter Notes. In the event that the 
goods cannot be classified solely on the basis of GRI 1, and if the headings 
and legal notes do not otherwise require, the remaining GRI may then be 
applied. The Explanatory Notes (EN) to the Harmonized Commodity De- 
scription and Coding System, which represent the official interpretation of 
the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings 
and GRI. 

The item is not specifically provided for in any one heading. Accordingly, it 
may not be classified solely on the basis of GRI 1. Further, GRI 2(a) is inap- 
plicable because it applies to incomplete or unfinished articles, and the bean 
ball is imported in a finished complete condition. GRI 2(b) states that the 
classification of goods consisting of more than one material or substance 
shall be according to the principles of GRI 3. The subject tapioca seed coated 
Styrofoam ball is a decorative item consisting of a foamed plastic sphere 
that is covered with tapioca seeds. Thus, for tariff purposes, it constitutes a 
good consisting of two or more substances or materials. As such, the item is 
arguably classifiable under heading 3926, HTSUSA, as an other article of 
plastics or heading 1404, HTSUSA, as vegetable products not elsewhere 
specified or included. 

GRI 3(a) states that when, by application of rule 2(b) or for any other rea- 
son, goods are, prima facie, classifiable under two or more headings, the 
heading which provides the most specific description shall be preferred to 
headings providing a more general description. However, when two or more 
headings each refer to part only of the materials or substances contained in 
mixed or composite goods or to part only of the items in a set put up for re- 
tail sale, those headings are to be regarded as equally specific in relation to 
those goods, even if one of them gives a more complete or precise description 
of the goods. As the subject tapioca seed coated Styrofoam ball is a composite 
good, we must apply rule 3(b), which provides that composite goods are to be 
classified according to the component that gives the good its essential char- 
acter. We must determine whether the foamed plastic sphere or the tapioca 
seeds impart the essential character to the article. 

EN VIII to GRI 3(b) explains that “[t]he factor which determines essential 
character will vary as between different kinds of goods. It may, for example, 
be determined by the nature of the material or component, its bulk, quan- 
tity, weight or value, or by the role of the constituent material in relation to 
the use of the goods.” 

The internal foamed plastic sphere may provide the bulk and shape, how- 
ever the surface tapioca seeds that cover the ball provide the texture, mark- 
ings and color. The tapioca seeds impart the visual impact, consumer appeal 
and nature of the article. The essential character of the tapioca seed coated 
Styrofoam ball is the tapioca seeds. The tapioca seed coated Styrofoam ball 
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is accordingly classifiable in heading 1404, HTSUSA. It is specifically pro- 
vided for in subheading 1404.90.0000, HTSUSA. 


HOLDING: 

The tapioca seed coated Styrofoam ball is classified in subheading 
1404.90.0000, HTSUSA, which provides for “Vegetable products not else- 
where specified or included: Other.” The general, column one rate of duty is 
Free. 


EFFECT ON OTHER RULINGS: 

NY L81907, dated January 21, 2005, is hereby modified. In accordance 
with 19 U.S.C. 1625(c), this ruling will become effective 60 days after publi- 
cation in the Customs Bulletin. 


Cynthia Reese for MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 


TE A 
[ATTACHMENT D] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 968063 
October 5, 2006 
CLA-2 RR:CTF:TCM 968063 KSH 
CATEGORY: Classification 
TARIFF NO.: 6702.10.2000 or 6702.90.6500 
MR. KEN AUGUST 
EASTER UNLIMITED, INC. 
80 Voice Road 
Carle Place, NY 11514 
RE: Ciassification of Styrofoam pumpkin covered with foil; NY G88449, 
dated April 12, 2001. 


DEAR Mr. AUGUST: 

This is in reference to New York Ruling Letter (NY) G88449, issued to you 
on April 12, 2001, concerning the classification, under the Harmonized Tariff 
Schedule of the United States (HTSUSA), of a Styrofoam pumpkin covered 
with foil. The article was classified in subheading 6702.10.2000, HTSUSA, 
which provides for “[a]rtificial flowers, foliage and fruit and parts thereof; 
articles made of artificial flowers, foliage or fruit: [o]f plastics: [a]lssembled 
by binding with flexible materials such as wire, paper, textile materials, or 
foil, or by gluing or by similar methods.” Since the issuance of that ruling, 
U.S. Customs and Border Protection (CBP) has reviewed the classification of 
these items and has determined that the cited ruling may be in error. 

Pursuant to section 625(c), Tariff Act of 1930, (19 U.S.C. 1625(c)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993), notice of the proposed revocation of NY G88449 was 
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published in the Customs Bulletin, Vol. 40, No. 32, on August 2, 2006. No 
comments were received in response to the notice. 


FACTS: 

The pumpkin is identified as item number 8451, Golden Pumpkin. It is 
made of Styrofoam covered with orange colored foil. The stem is made of 
Styrofoam that has been covered with brown paper. The leaves are made of 
paper that are covered with orange colored foil. The pumpkins are available 
in sizes 4.5 inches or 6.5 inches. The pumpkins will be packed 12 pieces to a 
box. 


ISSUE: 

Whether the pumpkin is classified in subheading 6702.10, HTSUSA, as 
artificial fruit of plastics or subheading 6702.90, HTSUSA, as artificial fruit 
of other materials. 


LAW AND ANALYSIS: 

Classification under the HTSUSA is made in accordance with the General 
Rules of Interpretation (GRI). GRI 1 provides that the classification of goods 
shall be determined according to the terms of the headings of the tariff 
schedule and any relative Section or Chapter Notes. In the event that the 
goods cannot be classified solely on the basis of GRI 1, and if the headings 
and legal notes do not otherwise require, the remaining GRI may then be 
applied. The Explanatory Notes (EN) to the Harmonized Commodity De- 
scription and Coding System, which represent the official interpretation of 
the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings 
and GRI. 

Heading 6702, HTSUSA, provides for “artificial flowers, foliage and fruit 
and parts thereof; articles made of artificial flowers, foliage and fruit.” The 
subject foil covered Styrofoam pumpkin is a decorative item consisting of a 
foamed plastic shape covered with foil. Thus, for tariff purposes, it consti- 
tutes a good consisting of two or more substances or materials. As such, the 
item is arguably classifiable under subheading 6702.10, HTSUSA, as artifi- 
cial fruit of plastics or subheading 6702.90, HTSUS, as artificial fruit of 
other materials, if the foil is not of plastics. Accordingly, it may not be classi- 
fied solely on the basis of GRI 1. See, GRI 6 which states, in part, that the 
classification of goods in the subheadings of a heading is to be according to 
the terms of those subheadings and any relative section and chapter notes 
and, by appropriate substitution of terms, to Rules 1 through 5. Further, 
GRI 2(a) is inapplicable because it applies to incomplete or unfinished ar- 
ticles, and the foil covered Styrofoam pumpkin is imported in a finished 
complete condition. GRI 2(b) states that the classification of goods consisting 
of more than one material or substance shall be according to the principles 
of GRI3 

GRI 3(a) states that when, by application of rule 2(b) or for any other rea- 
son, goods are, prima facie, classifiable under two or more headings, the 
heading which provides the most specific description shall be preferred to 
headings providing a more general description. However, when two or more 
headings each refer to part only of the materials or substances contained in 
mixed or composite goods or to part only of the items in a set put up for re- 
tail sale, those headings are to be regarded as equally specific in relation to 
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those goods, even if one of them gives a more complete or precise description 
of the goods. As the subject foil covered Styrofoam pumpkin is a composite 
good, we must apply rule 3(b), which provides that composite goods are to be 
classified according to the component that gives the good its essential char- 
acter. We must determine whether the foamed plastic pumpkin or the foil 
imparts the essential character to the article. 

EN VIII to GRI 3(b) explains that “[t]he factor which determines essential 
character will vary as between different kinds of goods. It may, for example, 
be determined by the nature of the material or component, its bulk, quan- 
tity, weight or value, or by the role of the constituent material in relation to 
the use of the goods.” 

The internal foamed plastic pumpkin may provide the bulk and shape, 
however the surface foil that covers the Styrofoam pumpkin provides the 
texture, markings and color. The foil imparts the visual impact, consumer 
appeal and nature of the article. The essential character of the foil covered 
Styrofoam pumpkin is the foil. The foil covered Styrofoam pumpkin is ac- 
cordingly classifiable in subheading 6702.10.2000, HTSUSA, if the foil is 
plastic or subheading 6702.90.6500, HTSUSA, if the foil is metal. We en- 
courage you to seek a new ruling with a complete description of the pumpkin 
to determine the applicable subheading. 


HOLDING: 

The foil covered Styrofoam pumpkin is classified in subheading 
6702.10.2000, HTSUSA, if the foil is plastic or in subheading 6702.90.6500, 
HTSUSA, if the foil is metal. We are not able to provide a more specific clas- 
sification at this time without a sample of the foil covered pumpkin at issue. 

We invite you to request a new ruling on the foil covered pumpkin pursu- 


ant to Section 177 of the Customs Regulations to obtain a more precise clas- 
sification of the foil covered pumpkin. 


EFFECT ON OTHER RULINGS: 

NY G88449, dated April 12, 2001 is hereby revoked. In accordance with 19 
U.S.C. 1625(c), this ruling will become effective 60 days after publication in 
the Customs Bulletin. 


Cynthia Reese for MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 
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[ATTACHMENT E] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 968064 
October 5, 2006 
CLA-—2 RR:CTF:TCM 968064 KSH 
CATEGORY: Classification 
TARIFF NO.: 1404.90.0000 
Ms. ELIZABETH MINCE 
IMPORT MANAGER 
ATLANTA CUSTOMS BROKERS 
5099 Southridge Parkway, Suite 116 
Atlanta, Georgia 30349 


RE: Revocation of Headquarters Ruling Letter (HQ) 956065, dated July 25, 
1994; Classification of ornamental mushroom articles. 


DEAR Ms. MINCE: 

This letter is to inform you that the Bureau of Customs and Border Pro- 
tection (CBP) has reconsidered Headquarters Ruling Letter (HQ) 956065, is- 
sued to you on July 25, 1994, concerning the classification under the Harmo- 
nized Tariff Schedule of the United States Annotated (HTSUSA) of 
ornamental mushroom articles. The articles were classified in subheading 
3926.40.0000, HTSUSA, which provides for “Other articles of plastics and 
articles of other materials of headings 3901 to 3914: Statuettes and other or- 
namental articles”. We have reviewed that ruling and found it to be in error. 
Therefore, this ruling revokes HQ 956065. 

Pursuant to section 625(c), Tariff Act of 1930, (19 U.S.C. 1625(c)), as 


amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993), notice of the proposed revocation of HQ 956065 was 
published in the Customs Bulletin, Vol. 40, No. 32, on August 2, 2006. No 
comments were received in response to the notice. 


FACTS: 

The article at issue is a bird that measures approximately 1-1/2 x 2 inches 
(plus a 1 inch tail). The body of the bird is made of Styrofoam (plastics). 
White paper made of wood fibre wraps the body. Dried paper thin pieces of 
mushrooms are glued onto the body in the form of wings and tails. The ma- 
terial for the eyes and mouth was not stated. The bird is painted and deco- 
rated with various colors and has a flat bottom. The bird contains no strings 
or hooks for hanging purposes such as ornaments for Christmas trees. 


ISSUE: 

Whether the mushroom bird is classified in heading 1404, HTSUSA, as a 
vegetable product not elsewhere specified or included or in heading 3926, 
HTSUSA, as an article of plastics. 


LAW AND ANALYSIS: 

Classification under the HTSUSA is made in accordance with the General 
Rules of Interpretation (GRI). GRI 1 provides that the classification of goods 
shall be determined according to the terms of the headings of the tariff 
schedule and any relative Section or Chapter Notes. In the event that the 
goods cannot be classified solely on the basis of GRI 1, and if the headings 
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and legal notes do not otherwise require, the remaining GRI may then be 
applied. The Explanatory Notes (EN) to the Harmonized Commodity De- 
scription and Coding System, which represent the official interpretation of 
the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings 
and GRI. 

The item is not specifically provided for in any one heading. Accordingly, 
the article may not be classified solely on the basis of GRI 1. The subject 
mushroom bird is a decorative item consisting of a Styrofoam shape and 
dried mushrooms. Thus, for tariff purposes, it constitutes a good consisting 
of two or more substances or materials. GRI 2(a) is inapplicable because it 
applies to incomplete or unfinished articles, and the article is imported in a 
finished complete condition. GRI 2(b) states that the classification of goods 
consisting of more than one material or substance shall be according to the 
principles of GRI 3. The bird is arguably classifiable under heading 3926, 
HTSUSA, as an article of plastics or heading 1404, HTSUSA, as a vegetable 
product not elsewhere specified or included. 

GRI 3(a) states that when, by application of rule 2(b) or for any other rea- 
son, goods are, prima facie, classifiable under two or more headings, the 
heading which provides the most specific description shall be preferred to 
headings providing a more general description. However, when two or more 
headings each refer to part only of the materials or substances contained in 
mixed or composite goods or to part only of the items in a set put up for re- 
tail sale, those headings are to be regarded as equally specific in relation to 
those goods, even if one of them gives a more complete or precise description 
of the goods. As the subject mushroom birds are a composite good, we must 
apply rule 3(b), which provides that composite goods are to be classified ac- 
cording to the component that gives the good its essential character. We 
must determine whether the Styrofoam or the dried mushrooms impart the 
essential character to the article. 

EN VIII to GRI 3(b) explains that “[t]he factor which determines essential 
character will vary as between different kinds of goods. It may, for example, 
be determined by the nature of the material or component, its bulk, quan- 
tity, weight or value, or by the role of the constituent material in relation to 
the use of the goods.” 

The internal Styrofoam may provide the bulk and shape, however the 
mushrooms that cover the bird provide the texture, markings and design. 
The mushrooms impart the visual impact, consumer appeal and nature of 
the mushroom bird. The essential character of the mushroom bird is the 
mushrooms. The mushroom bird is accordingly classifiable in heading 1404, 
HTSUSA. It is specifically provided for in subheading 1404.90.0000, 
HTSUSA. 


HOLDING: 

The mushroom bird is classified in heading 1404, HTSUSA. It is specifi- 
cally provided for in subheading 1404.90.0000, HTSUSA, which provides for 
“Vegetable products not elsewhere specified or included: Other.” The general, 
column one rate of duty is Free. 
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EFFECT ON OTHER RULINGS: 

HQ 956065, dated July 25, 1994, is hereby revoked. In accordance with 19 
U.S.C. 1625(c), this ruling will become effective 60 days after publication in 
the Customs Bulletin. 


Cynthia Reese for MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 


a 
[ATTACHMENT F] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 968065 
October 5, 2006 
CLA-2 RR:CTF:TCM 968065 KSH 
CATEGORY: Classification 
TARIFF NO.: 4602.10.8000 
MS. VIDYA BHAVNANI 
SUN COAST MERCHANDISE CORPORATION 
6315 Bandini Boulevard 
Commerce, CA 90040 


RE: Modification of New York Ruling Letter (NY) C87269, dated May 18, 
1998; Classification of a Styrofoam garlic bulb covered with corn stalk 
or leaf material from China. 


DEAR Ms. BHAVANT: 

This letter is to inform you that the Bureau of Customs and Border Pro- 
tection (CBP) has reconsidered New York Ruling Letter (NY) C87269, issued 
to you on May 18, 1998, concerning the classification under the Harmonized 
Tariff Schedule of the United States Annotated (HTSUSA) of, among other 
merchandise, a Styrofoam garlic bulb covered with corn stalk or leaf mate- 
rial. The article was classified in subheading 6702.10.2000, HTSUSA, which 
provides for “[alrtificial flowers, foliage and fruit and parts thereof; articles 
made of artificial flowers, foliage or fruit: [o]f plastics: [a]lssembled by bind- 
ing with flexible materials such as wire, paper, textile materials, or foil, or 
by gluing or by similar methods.” We have reviewed that ruling and found it 
to be in error as it pertains to the classification of the Styrofoam bulb of gar- 
lic covered with corn stalk or leaf material. Therefore, this ruling modifies 
NY C87269. 

Pursuant to section 625(c), Tariff Act of 1930, (19 U.S.C. 1625(c)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993), notice of the proposed modification of NY C87269 
was published in the Customs Bulletin, Vol. 40, No. 32, on August 2, 2006. 
No comments were received in response to the notice. 


FACTS: 

The merchandise at issue is a small decorative article made to resemble a 
bulb of garlic. It consists of a shaped piece of Styrofoam with an outer cover- 
ing said to be of “maize” (presumably, dried corn stalk or leaf material). 
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ISSUE: 

Whether the garlic bulb is classified in heading 3926, HTSUSA, as an 
other article of plastics or in heading 4602, HTSUSA, as an article made di- 
rectly to shape from plaiting materials or made up from articles of heading 
4601. 


LAW AND ANALYSIS: 

Classification under the HTSUSA is made in accordance with the General 
Rules of Interpretation (GRI). GRI 1 provides that the classification of goods 
shall be determined according to the terms of the headings of the tariff 
schedule and any relative Section or Chapter Notes. In the event that the 
goods cannot be classified solely on the basis of GRI 1, and if the headings 
and legal notes do not otherwise require, the remaining GRI may then be 
applied. The Explanatory Notes (EN) to the Harmonized Commodity De- 
scription and Coding System, which represent the official interpretation of 
the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings 
and GRI. 

The item is not specifically provided for in any one heading. Accordingly, it 
may not be classified solely on the basis of GRI 1. Further, GRI 2(a) is inap- 
plicable because it applies to incomplete or unfinished articles, and the gar- 
lic bulb is imported in a finished complete condition. GRI 2(b) states that the 
classification of goods consisting of more than one material or substance 
shall be according to the principles of GRI 3. The subject garlic bulb is a 
decorative item consisting of a Styrofoam shape which resembles a bulb of 
garlic that is covered with dried corn stalk or leaf material. As such, the 
items are arguably classified in heading 3926, HTSUSA, as an other article 
of plastics or heading 4602, HTSUSA, as an article made to shape from 
plaiting materials. Thus, for tariff purposes, they constitute goods consisting 
of two or more substances or materials. 

GRI 3(a) states that when, by application of rule 2(b) or for any other rea- 
son, goods are, prima facie, classifiable under two or more headings, the 
heading which provides the most specific description shall be preferred to 
headings providing a more general description. However, when two or more 
headings each refer to part only of the materials or substances contained in 
mixed or composite goods or to part only of the items in a set put up for re- 
tail sale, those headings are to be regarded as equally specific in relation to 
those goods, even if one of them gives a more complete or precise description 
of the goods. As the subject garlic bulb is a composite good, we must apply 
rule 3(b), which provides that composite goods are to be classified according 
to the component that gives the good its essential character. We must deter- 
mine whether the Styrofoam shape or the corn stalk or leaf material imparts 
the essential character to the article. 

EN VIII to GRI 3(b) explains that “[t]he factor which determines essential 
character will vary as between different kinds of goods. It may, for example, 
be determined by the nature of the material or component, its bulk, quan- 
tity, weight or value, or by the role of the constituent material in relation to 
the use of the goods.” 

The internal Styrofoam may provide the bulk and shape, however the sur- 
face corn stalk or leaf material that covers the garlic bulb provides the tex- 
ture, markings and color. The corn stalk or leaf material imparts the visual 
impact, consumer appeal and nature of the article. The essential character 
of the corn stalk or leaf material covered garlic bulb is the corn stalk or leaf 
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material. The garlic bulb is accordingly classifiable in heading 4602, 
HTSUSA. It is specifically provided for in subheading 4602.10.8000, 
HTSUSA. 


HOLDING: 

The garlic bulb is classified in heading 4602, HTSUSA. It is specifically 
provided for in subheading 4602.10.8000, HTSUSA, which provides for 
“(b]asketwork, wickerwork and other articles, made directly to shape from 
plaiting materials or made up from articles of heading 4601; articles of 
loofah: [o]f vegetable materials:[o]ther: [o]ther: [o]ther.” The general, column 
one rate of duty is 2.3% ad valorem. 


EFFECT ON OTHER RULINGS: 

NY C87269, dated May 18, 1998, is hereby modified. In accordance with 
19 U.S.C. 1625(c), this ruling will become effective 60 days after publication 
in the Customs Bulletin. 


Cynthia Reese for MYLES B. HARMON, 
Director. 
Commercial and Trade Facilitation Division. 


es 
[ATTACHMENT G] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 968066 
October 5, 2006 
CLA-2 RR:CTF:TCM 968066 KSH 
CATEGORY: Classification 
TARIFF NO.: 1404.90.0000 
Ms. ANNE HUFFMAN 
THT DESIGNS 
10917 Harry Watanabe Parkway 
Omaha, NE 68128-5734 
RE: Modification of New York Ruling Letter (NY) K83112, dated March 2, 
2004; Classification of Styrofoam balls coated with seeds. 


DEAR Ms. HUFFMAN: 

This letter is to inform you that the Bureau of Customs and Border Pro- 
tection (CBP) has reconsidered New York Ruling Letter (NY) K83112, issued 
to you on March 2, 2004, concerning the classification under the Harmo- 
nized Tariff Schedule of the United States Annotated (HTSUSA) of a leaf 
tray and twelve seed coated Styrofoam balls. The seed coated Styrofoam 
balls were classified in subheading 3926.40.0000, HTSUSA, which provides 
for “Other articles of plastics and articles of other materials of headings 
3901 to 3914: Statuettes and other ornamental articles.” We have reviewed 
that ruling and found it to be in error as it pertains to the classification of 
the seed coated Styrofoam balls. Therefore, this ruling modifies NY K83112. 

Pursuant to section 625(c), Tariff Act of 1930, (19 U.S.C. 1625(c)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
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Stat. 2057, 2186 (1993), notice of the proposed modification of NY K83112 
was published in the Customs Bulletin, Vol. 40, No. 32, on August 2, 2006. 
No comments were received in response to the notice. 


FACTS: 

The merchandise at issue consists of twelve 1.5-inch diameter Styrofoam 
balls. The surface of each Styrofoam ball is coated with natural seeds using 
glue. Four balls are covered with mung bean, four with ormosia, and four 
with soya. 


ISSUE: 

Whether the seed coated Styrofoam balls are classified in heading 3926, 
HTSUSA, as articles of plastics or in heading 1404, HTSUSA, as vegetable 
products not elsewhere specified or included. 


LAW AND ANALYSIS: 

Classification under the HTSUSA is made in accordance with the General 
Rules of Interpretation (GRI). GRI 1 provides that the classification of goods 
shall be determined according to the terms of the headings of the tariff 
schedule and any relative Section or Chapter Notes. In the event that the 
goods cannot be classified solely on the basis of GRI 1, and if the headings 
and legal notes do not otherwise require, the remaining GRI may then be 
applied. The Explanatory Notes (EN) to the Harmonized Commodity De- 
scription and Coding System, which represent the official interpretation of 
the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings 
and GRI. 

The items are not specifically provided for in any one heading. Accord- 
ingly, they may not be classified solely on the basis of GRI 1. Further, GRI 
2(a) is inapplicable because it applies to incomplete or unfinished articles, 
and the bean balls are imported in a finished complete condition. GRI 2(b) 
states that the classification of goods consisting of more than one material or 
substance shall be according to the principles of GRI 3. The subject seed 
coated Styrofoam balls are decorative items consisting of foamed plastic 
spheres that are covered with various types of seeds. Thus, for tariff pur- 
poses, they constitute goods consisting of two or more substances or materi- 
als. As such, the items are arguably classifiable under heading 3926, 
HTSUSA, as other articles of plastics or heading 1404, HTSUSA, as veg- 
etable products not elsewhere specified or included. 

GRI 3(a) states that when, by application of rule 2(b) or for any other rea- 
son, goods are, prima facie, classifiable under two or more headings, the 
heading which provides the most specific description shall be preferred to 
headings providing a more general description. However, when two or more 
headings each refer to part only of the materials or substances contained in 
mixed or composite goods or to part only of the items in a set put up for re- 
tail sale, those headings are to be regarded as equally specific in relation to 
those goods, even if one of them gives a more complete or precise description 
of the goods. As the subject seed coated Styrofoam balls are composite goods, 
we must apply rule 3(b), which provides that composite goods are to be clas- 
sified according to the component that gives the good its essential character. 
We must determine whether the foamed plastic sphere or the seeds impart 
the essential character to the article. 

EN VIII to GRI 3(b) explains that “[t]he factor which determines essential 
character will vary as between different kinds of goods. It may, for example, 
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be determined by the nature of the material or component, its bulk, quan- 
tity, weight or value, or by the role of the constituent material in relation to 
the use of the goods.” 

The internal foamed plastic spheres may provide the bulk and shape, 
however the surface seeds that cover the Styrofoam balls provide the tex- 
ture, markings and color. The seeds impart the visual impact, consumer ap- 
peal and nature of the article. The essential character of the seed coated 
Styrofoam balls is the seeds. The seed coated Styrofoam balls are accord- 
ingly classifiable in heading 1404, HTSUSA. They are specifically provided 
for in subheading 1404.90.0000, HTSUSA. 


HOLDING: 

The seed coated Styrofoam balls are classified in heading 1404, HTSUSA. 
They are specifically provided for in subheading 1404.90.0000, HTSUSA, 
which provides for “Vegetable products not elsewhere specified or included: 
Other.” The general, column one rate of duty is Free. 


EFFECT ON OTHER RULINGS: 

NY K83112, dated March 2, 2004, is hereby modified. In accordance with 
19 U.S.C. 1625(c), this ruling will become effective 60 days after publication 
in the Customs Bulletin. 


Cynthia Reese for MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 


a 
[ATTACHMENT H] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 968067 
October 5, 2006 
CLA-2 RR:CTF:TCM 968067 KSH 
CATEGORY: Classification 
TARIFF NO.: 6702.90.6500 
Ms. LINDA BROADFORD 
BRADLEES STORES, INC. 
1 Bradlees Circle 
Braintree, MA 02184 
RE: Modification of New York Ruling Letter (NY) G83315, dated October 
20, 2000; Classification of Styrofoam gourds covered with paper. 


DEAR MS. BRADFORD: 

This letter is to inform you that the Bureau of Customs and Border Pro- 
tection (CBP) has reconsidered New York Ruling Letter (NY) G83315, issued 
to you on October 20, 2000, concerning the classification under the Harmo- 
nized Tariff Schedule of the United States Annotated (HTSUSA) of, among 
other merchandise, eight Styrofoam gourds covered with paper. The articles 
were classified in subheading 6702.10.2000, HTSUSA, which provides for 
“[a]rtificial flowers, foliage and fruit and parts thereof; articles made of arti- 
ficial flowers, foliage or fruit: [o]f plastics: [a]ssembled by binding with flex- 
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ible materials such as wire, paper, textile materials, or foil, or by gluing or 
by similar methods.” Since the issuance of that ruling, CBP has reviewed 
the classification of these items and has determined that the cited ruling is 
in error as it pertains to the classification of the paper covered Styrofoam 
gourds. 

Pursuant to section 625(c), Tariff Act of 1930, (19 U.S.C. 1625(c)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993), notice of the proposed modification of NY G83315 
was published in the Customs Bulletin, Vol. 40, No. 32, on August 2, 2006. 
No comments were received in response to the notice. 


FACTS: 

The eight artificial gourds of various shapes and colors (predominantly 
green and orange) are made of Styrofoam covered with painted paper. They 
have short, glued-on “stems” made of wire and plastic. 


ISSUE: 

Whether the gourds are classified in subheading 6702.10, HTSUSA, as ar- 
tificial fruit of plastics or subheading 6702.90, HTSUSA, as artificial fruit of 
other materials. 


LAW AND ANALYSIS: 

Classification under the HTSUSA is made in accordance with the General 
Rules of Interpretation (GRI). GRI 1 provides that the classification of goods 
shall be determined according to the terms of the headings of the tariff 
schedule and any relative Section or Chapter Notes. In the event that the 
goods cannot be classified solely on the basis of GRI 1, and if the headings 
and legal notes do not otherwise require, the remaining GRI may then be 
applied. The Explanatory Notes (EN) to the Harmonized Commodity De- 
scription and Coding System, which represent the official interpretation of 
the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings 
and GRI. 

Heading 6702, HTSUSA, provides for “artificial flowers, foliage and fruit 
and parts thereof; articles made of artificial flowers, foliage and fruit.” The 
subject paper coated Styrofoam gourds are decorative items consisting of 
foamed plastic shapes that are covered with paper. Thus, for tariff purposes, 
they constitute goods consisting of two or more substances or materials. As 
such, the items are arguably classifiable under subheading 6702.10, 
HTSUSA, as artificial fruit of plastics or subheading 6702.90, HTSUS, as ar- 
tificial fruit of other materials. Accordingly, they may not be classified solely 
on the basis of GRI 1. See, GRI 6 which states, in part, that the classification 
of goods in the subheadings of a heading is to be according to the terms of 
those subheadings and any relative section and chapter notes and, by appro- 
priate substitution of terms, to Rules 1 through 5. Further, GRI 2(a) is inap- 
plicable because it applies to incomplete or unfinished articles, and the pa- 
per covered Styrofoam gourds are imported in a finished complete condition. 
GRI 2(b) states that the classification of goods consisting of more than one 
material or substance shall be according to the principles of GRI 3. 

GRI 3(a) states that when, by application of rule 2(b) or for any other rea- 
son, goods are, prima facie, classifiable under two or more headings, the 
heading which provides the most specific description shall be preferred to 
headings providing a more general description. However, when two or more 
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headings each refer to part only of the materials or substances contained in 
mixed or composite goods or to part only of the items in a set put up for re- 
tail sale, those headings are to be regarded as equally specific in relation to 
those goods, even if one of them gives a more complete or precise description 
of the goods. As the subject paper covered Styrofoam gourds are composite 
goods, we must apply rule 3(b), which provides that composite goods are to 
be classified according to the component that gives the good its essential 
character. We must determine whether the foamed plastic gourd or the pa- 
per imparts the essential character to the articles. 

EN VIII to GRI 3(b) explains that “[t]he factor which determines essential 
character will vary as between different kinds of goods. It may, for example, 
be determined by the nature of the material or component, its bulk, quan- 
tity, weight or value, or by the role of the constituent material in relation to 
the use of the goods.” 

The internal foamed plastic gourds may provide the bulk and shape, how- 
ever the surface paper that covers the Styrofoam gourds provides the tex- 
ture, markings and color. The paper imparts the visual impact, consumer 
appeal and nature of the articles. The essential character of the paper cov- 
ered Styrofoam gourds is the paper. The paper covered Styrofoam gourds are 
accordingly classifiable in subheading 6702.90.6500, HTSUSA. 


HOLDING: 

Pursuant to GRI 3(b), the paper covered Styrofoam gourds are classified 
in subheading 6702.90.6500, HTSUSA, which provides for “[alrtificial flow- 
ers, foliage and fruit and parts thereof; articles made of artificial flowers, fo- 
liage or fruit: [olf other materials: [o]ther: other.” The general, column one 
rate of duty is 17% ad valorem. 

EFFECT ON OTHER RULINGS: 

NY G83315, dated October 20, 2000, is hereby modified. In accordance 
with 19 U.S.C. 1625(c), this ruling will become effective 60 days after publi- 
cation in the Customs Bulletin. 


Cynthia Reese for MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 


rr 


MODIFICATION OF A RULING LETTER AND REVOCATION 
OF TREATMENT RELATING TO THE COUNTRY OF 
ORIGIN OF PRINTED GIFT TISSUE PAPER 


AGENCY: Bureau of Customs and Border Protection; Department 
of Homeland Security. 


ACTION: Notice of modification of a ruling letter and revocation of 
treatment relating to the country of origin of printed gift tissue pa- 
per. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, as 
amended (19 U.S.C. 1625(c)), this notice advises interested parties 
that Customs and Border Protection (CBP) is modifying one ruling 
letter relating to the country of origin of printed gift tissue paper. 
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CBP is also revoking any treatment previously accorded by it to sub- 
stantially identical merchandise. Notice of the proposed action was 
published on August 2, 2006, in Volume 40, Number 32, of the CUS- 
TOMS BULLETIN. CBP received five comments in support of the 
modification. 


EFFECTIVE DATE: This action is effective for merchandise en- 
tered or withdrawn from warehouse for consumption on or after De- 
cember 24, 2006. 


FOR FURTHER INFORMATION CONTACT: Kelly Herman, 
Tariff Classification and Marking Branch: (202) 572-8713. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”) became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are “informed compliance” and “shared responsibility.” 
These concepts are premised on the idea that in order to maximize 
voluntary compliance with customs laws and regulations, the trade 
community needs to be clearly and completely informed of its legal 
obligations. Accordingly, the law imposes a greater obligation on 
CBP to provide the public with improved information concerning the 
trade community’s responsibilities and rights under the customs and 
related laws. In addition, both the trade and CBP share responsibil- 
ity in carrying out import requirements. For example, under section 
484 of the Tariff Act of 1930, as amended (19 U.S.C. §1484), the im- 
porter of record is responsible for using reasonable care to enter, 
classify and value imported merchandise, and provide any other in- 
formation necessary to enable CBP to properly assess duties, collect 
accurate statistics and determine whether any other applicable legal 
requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, notice advising in- 
terested parties that CBP proposed to modify one ruling letter per- 
taining to the country of origin of printed gift tissue paper was pub- 
lished in the August 2, 2006, CUSTOMS BULLETIN, Volume 40, 
Number 32. Five comments were received in support of the proposed 
notice. 

As stated in the proposed notice, this modification will cover any 
rulings on this merchandise that may exist but have not been spe- 
cifically identified. CBP has undertaken reasonable efforts to search 
existing databases for rulings in addition to the one identified. No 
further rulings have been found. Any party who has received an in- 
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terpretive ruling or decision (i.e., a ruling letter, internal advice 
memorandum or decision or protest review decision) on the mer- 
chandise subject to this notice should have advised CBP during the 
comment period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, CBP is re- 
voking any treatment previously accorded by CBP to substantially 
identical transactions. Any person involved in substantially identical 
transactions should have advised CBP during this notice period. An 
importer’s failure to advise CBP of substantially identical transac- 
tions or of a specific ruling not identified in this notice, may raise is- 
sues of reasonable care on the part of the importer or its agents for 
importations of merchandise subsequent to the effective date of this 
final decision. 

In HQ 563262, CBP ruled, in part, that master rolls of tissue pa- 
per from China are substantially transformed when printed with col- 
ors and designs and cut to size to form gift tissue sheets within 
Country A. Since the issuance of that ruling, CBP has reviewed the 
country of origin of the printed gift tissue paper and has determined 
that the cited ruling is in error as it pertains to the country of origin 
of the printed gift tissue paper. 

Pursuant to 19 U.S.C. 1625(c)(1), CBP is modifying HQ 563262 
and revoking or modifying any other ruling not specifically identi- 
fied, to reflect the proper country of origin of the printed gift tissue 
paper according to the analysis contained in HQ 967997, set forth as 


an attachment to this document. Additionally, pursuant to 19 U.S.C. 
1625(c)(2), CBP is revoking any treatment previously accorded by 
CBP to substantially identical transactions. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effec- 
tive 60 days after publication in the CUSTOMS BULLETIN. 


DATED: October 5, 2006 


Cynthia Reese for MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 


Attachment 
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DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 967997 
October 5, 2006 
CLA-—2 RR:CTF:TCM 967997 KSH 
CATEGORY: MARKING 
Ms. MARCELA B. STRAS, Esq. 
BAKER & HOSTETLER LLP 
Washington Square, Suite 1100 
1050 Connecticut Avenue, N.W. 
Washington, D.C. 20036-5304 


RE: Modification of Headquarters Ruling Letter (HQ) 563262, dated July 
15, 2005; Country of origin marking requirements applicable to certain 
gift tissue products; substantial transformation; 19 U.S.C. §1304 


DEAR Ms. STRAS: 

This letter is to inform you that the Bureau of Customs and Border Pro- 
tection (CBP) has reconsidered Headquarters Ruling Letter (HQ) 563262, is- 
sued to you on July 15, 2005, on behalf of your client, Plus Mark, Inc., con- 
cerning the country of origin of certain gift tissue products. In HQ 563262, 
we determined that master rolls of tissue paper from China are substan- 
tially transformed when printed with colors and designs and cut to size to 
form gift tissue sheets within Country A. However, we also determined that 
a substantial transformation does not occur in instances where master rolls 
of tissue paper from Vietnam are cut and folded, but not printed, in Country 
A. We have reviewed that ruling and found it to be in error as it pertains to 
the country of origin of the printed and cut gift tissue sheets. Therefore, this 
ruling modifies HQ 563262. 

Pursuant to section 625(c), Tariff Act of 1930, (19 U.S.C. 1625(c)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993), notice of the proposed modification of HQ 563262 
was published in the Customs Bulletin, Vol. 40, No. 32, on August 2, 2006. 
Five comments in support of the modification were received in response to 
the notice. 

FACTS: 

Master rolls of tissue paper are imported into Country A from China. The 
tissue paper is printed (with either designs or colors) on a six-color gravure 
printing press with ink that is a product of Country A. The printed tissue 
paper is thereafter cut to size on a computer controlled automatic cutter/ 
slitter. Various printed designs are collated and folded to size by hand. The 
folded tissue is either banded or placed into plastic polybags that are packed 
into master cartons by hand. 

We note that you advised that prior to the processing operations per- 
formed in Country A, the master rolls of tissue paper could be used to pro- 
duce products such as crepe paper, crepe paper streamers, toilet seat covers, 
and other articles. 


ISSUE: 
Whether the processing operations described above substantially trans- 


form the master rolls of tissue paper from China into a product of Country 
A. 
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LAW AND ANALYSIS: 

Section 304 of the Tariff Act of 1930 (19 U.S.C. §1304), provides that, un- 
less excepted, every article of foreign origin imported into the United States 
shall be marked in a conspicuous place as legibly, indelibly, and permanently 
as the nature of the article (or its container) will permit, in such a manner 
as to indicate to the ultimate purchaser in the United States the English 
name of the country of origin of the article. Congressional intent in enacting 
19 U.S.C. $1304 was that the ultimate purchaser should be able to know by 
an inspection of the marking on the imported goods the country of which the 
goods is the product. “The evident purpose is to mark the goods so that at 
the time of purchase the ultimate purchaser may, by knowing where the 
goods were produced, be able to buy or refuse to buy them, if such marking 
should influence his will.” United States v. Friedlander & Co., 27 C.C.P.A. 
297 at 302 (1940). 

Part 134 of the Customs and Border Protection (CBP) Regulations (19 
CFR Part 134), implements the country of origin marking requirements and 
the exceptions of 19 U.S.C. §1304. Section 134.1(b) of the CBP Regulations 
(19 CFR 134.1(b)), defines “country of origin” as the country of manufacture, 
production or growth of any article of foreign origin entering the United 
States. Further work or material added to an article in another country 
must effect a substantial transformation in order to render such other coun- 
try the “country of origin” within the meaning of the marking laws and regu- 
lations. The case of U.S. v. Gibson-Thomsen Co., Inc., 27 C.C.PA. 267 
(C.A.D. 981940), provides that an article used in manufacture which re- 
sults in an article having a name, character, or use differing from that of the 
constituent article will be considered substantially transformed and, as a re- 
sult, the manufacturer or processor will be considered the ultimate pur- 
chaser of the constituent materials. In such circumstances, the imported ar- 
ticle is excepted from marking and only the outermost container is required 
to be marked. See, 19 CFR 134.35(a). 

CBP has generally held that adding a name or decorative mark, whether 
by painting, printing or engraving, will not be considered to result in a sub- 
stantial transformation. In HQ 731779, dated December 9, 1988, we deter- 
mined that the printing of advertising information on wooden pens did not 
constitute a substantial transformation. We noted: 


First, the printing does not materially alter the name, character or use 
of the imported articles. At the time of importation, the articles in ques- 
tion would properly be referred to as pens and more specifically charac- 
terized as wooden pens in the shape of baseball bats, hockey sticks and 
rulers. 


The use of the pens is as writing implements. After the printing of the 

advertising information, they remain articles properly referred to as 

pens, characterized as wooden pens in the shape of baseball bats, 

hockey sticks and rulers, and used as writing implements. The fact that 

the pens may also be used for advertising purposes, does not, in our 

opinion, materially change their underlying use as writing implements. 
Similarly, in HQ 734152, dated August 26, 1991, CBP found that the print- 
ing of U.S.-origin balloons in Canada did not materially alter the name, 
character, or use of the balloons, and therefore the balloons were not sub- 
stantially transformed into products of Canada. 
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By General Notice, dated August 11, 1995, and published August 30, 1995, 
in the Customs Bulletin, Volume 29, Number 35 (which modified HQ 
557034/557072, dated July 14, 1993), CBP concluded that the printing of pa- 
per rollstock or plastic film used in the production of shopping bags with col- 
ors, designs, and/or customer graphics, changes the character of paper or 
plastic film from a raw material with numerous uses to a material with lim- 
ited uses to a degree sufficient to constitute a substantial transformation. 
However, CBP maintained that a substantial transformation does not occur 
when printing operations do not alter the use of an article. For example, 
printing roll stock with only labeling information (such as a UPC label, com- 
pany logo, or country of origin marking) does not substantially transform 
the rollstock. 

In HQ 560155, dated April 10, 1997, pallets of uncut sheets of trading 
cards were imported into the United States from the United Kingdom for 
finishing and combination with U.S.-origin cards. In the United Kingdom, 
images were printed onto specialized sheets of paper stock, the sheets were 
laminated with film, and the laminated sheets were thereafter packaged for 
shipment to the United States. In the United States, the uncut sheets were 
slit into individual cards (in cases where only one side of the sheets were 
printed, two halves were glued together and then cut). The individual cards 
were thereafter combined with cards produced entirely within the United 
States to form completed packages of trading cards, with the majority of the 
cards being of U.S. origin. CBP held that such processing did not substan- 
tially transform the imported sheets into products of the United States and 
that the finished card packages were required to be marked so as to inform 
the ultimate purchaser in the United States of the origin of the imported 
cards, the United Kingdom. Citing, HQ 734706, dated January 15, 1993 
(cutting paper board sheets of baseball cards and sorting and packaging the 
cut cards are minor finishing operations) and HQ 555241, dated July 3, 1989 
(cutting sheets of self-adhesive office labels on backing paper was not a sub- 
stantial transformation). 

We issued HQ 563262 based on a belief that the master rolls of tissue pa- 
per were susceptible to multiple uses prior to the printing and cutting in 
Country A. However, we have learned that tissue paper suitable for use as 
decorative wrapping tissue whether in white, color, printed or unprinted 
must exhibit specific characteristics that are established at the time the 
master rolls are manufactured and cannot be altered or imparted by further 
processing. Decorative or wrapping tissue paper must be light weight, usu- 
ally between 10 and 30 grams per square meter (GSM). We note that the tis- 
sue paper at issue weighs between 17 and 19 GSM. It must also be free of 
surface imperfections and have a smooth finish. 

Tissue paper generally has a low tensile strength and has an open porous 
surface making it undesirable to print. Thus, tissue paper which will be 
printed must meet a minimal tensile strength to withstand printing, be 
smooth to allow even printing and contain sizing to hold but not absorb the 
ink. The tissue paper may also have “wet strength” additives to retain its 
structural integrity when wet. 

As indicated above, tissue paper that will be printed for use as decorative 
gift wrap has a fixed identity imparted by specific characteristics present at 
the time the master rolls of tissue paper are manufactured. Tissue paper for 
use as printed decorative gift wrap cannot be further processed, after the 
master rolls are produced, into articles with any number of end uses. Deco- 
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rative tissue paper manufactured to be printed is an article with limited use. 
It is not further limited by the printing to a degree sufficient to constitute a 
substantial transformation. The printing does not materially alter the 
name, character or use of the tissue paper. At the time of importation into 
Country A, the articles in question would properly be referred to as tissue 
paper. After the printing of the tissue paper, it remains an article properly 
referred to as tissue paper. 

Printing and cutting the plain tissue paper in Country A will not effect a 
substantial transformation in the Chinese-origin product. Accordingly, the 
country of origin of tissue paper sheets produced under these circumstances 
will be China. 


HOLDING: 

The master rolls of tissue paper from China are not substantially trans- 
formed when printed with colors and designs and cut to size to form gift tis- 
sue sheets in Country A. When imported into the United States, the country 
of origin of these products for marking purposes will be China. 

EFFECT ON OTHER RULINGS: 
HQ 563262, dated July 15, 2005, is hereby modified. In accordance with 


19 U.S.C. 1625(c), this ruling will become effective 60 days after publication 
in the Customs Bulletin. 


Cynthia Reese for MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 


RD ee 


REVOCATION OF RULING LETTERS AND TREATMENT 
RELATING TO THE TARIFF CLASSIFICATION OF 
CERTAIN PLASMA MODULES 


AGENCY: U.S. Customs and Border Protection, Dept. of Homeland 
Security 


ACTION: Notice of revocation of ruling letters and treatment relat- 
ing to the tariff classification of certain plasma modules. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 
U.S.C. 1625(c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub.L. 103-182, 107 Stat. 2057), this notice advises 
interested parties that U.S. Customs and Border Protection (CBP) is 
revoking two ruling letters and any treatment on substantially iden- 
tical transactions pertaining to the tariff classification of certain 
plasma modules under the Harmonized Tariff Schedule of the 
United States (HTSUS). Notice of this proposed action was pub- 
lished in the CUSTOMS BULLETIN on December 21, 2005. Comments 
from seven interested parties were received in response to this no- 
tice. 
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EFFECTIVE DATE: This revocation is effective for merchandise 
entered or withdrawn from warehouses for consumption on or after 
December 24, 2006. 


FOR FURTHER INFORMATION CONTACT: Tom Peter Beris, 
Tariff Classification and Marking Branch, at (202) 572-8789. 


SUPPLEMENTARY INFORMATION: 


Background 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are “informed compliance” and “shared responsibility.” 
These concepts are premised on the idea that in order to maximize 
voluntary compliance with CBP laws and regulations, the trade com- 
munity needs to be clearly and completely informed of its legal obli- 
gations. Accordingly, the law imposes a greater obligation on CBP to 
provide the public with improved information concerning the trade 
community’s responsibilities and rights under the CBP and related 
laws. In addition, both the trade and CBP share responsibility in 
carrying out import requirements. For example, under section 484 of 
the Tariff Act of 1930, as amended (19 U.S.C. 1484), the importer of 
record is responsible for using reasonable care to enter, classify and 
value imported merchandise, and provide any other information nec- 
essary to enable CBP to properly assess duties, collect accurate sta- 
tistics and determine whether any other applicable legal require- 
ment is met. Pursuant to section 625(c)(1), Tariff Act of 1930 (19 
U.S.C. 1625(c)(1)), as amended by section 623 of Title VI, a notice 
was published in the December 21, 2005, Vol. 39, No. 52, CUSTOMS 
BULLETIN proposing to revoke two ruling letters pertaining to the 
tariff classification of certain plasma modules. Comments from 
seven interested parties were received in response to this notice and 
are addressed in the attached ruling. 

As stated in the proposed notice, this revocation covers any rulings 
on this merchandise that may exist but have not been specifically 
identified. Any party who has received an interpretive ruling or deci- 
sion (i.e., ruling letter, internal advice memorandum or decision, or 
protest review decision) on the merchandise subject to this notice 
should have advised CBP during the comment period. Similarly, pur- 
suant to section 625(c)(2), Tariff Act of 1930, as amended (19 U.S.C. 
1625(c)(2)), CBP is revoking any treatment previously accorded by 
CBP to substantially identical transactions. Any person involved in 
substantially identical transactions should have advised CBP during 
this notice period. An importer’s reliance on a treatment of substan- 
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tially identical transactions or on a specific ruling concerning the 
merchandise covered by this notice may raise the rebuttable pre- 
sumption of lack of reasonable care on the part of the importer or its 
agents for importations subsequent to the effective date of this final 
decision. 

Pursuant to 19 U.S.C. 1625(c)(1), CBP is revoking NY K83248, NY 
K83886 and any other ruling not specifically identified, pursuant to 
the analysis set forth in HQ 967693. Additionally, pursuant to 19 
U.S.C. 1625(c)(2), CBP is revoking any treatment previously ac- 
corded by the CBP to substantially identical transactions. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effec- 
tive 60 days after publication in the CUSTOMS BULLETIN. 


DATED: October 12, 2006 


MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 


Attachments 
| RSC ERANRTRT 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 967693 
October 12, 2006 
CLA-2 RR:CTF:TCM 967693 TPB 
CATEGORY: Classification 
TARIFF NO.: 8529.90.89 
MR. JAMES F. OHARA 
STEIN, SHOSTAK, SHOSTAK, POLLACK & O’HARA, LLP 
865 S. Figueroa St 
Suite 1388 
Los Angeles, CA 90017 


RE: Pioneer Flat Panel Modules; Revocation of NY K83248 and NY K83886 


DEAR Mr. O’HARA: 

This is in regard to your request of April 26, 2005, on behalf of your client, 
Pioneer Electronics Technology (“PET”) for a binding ruling concerning the 
tariff classification of plasma display panel modules for color television dis- 
plays under the Harmonized Tariff Schedule of the United States 
(“HTSUS”). We note that in a letter to the National Commodity Specialist 
Division, New York, dated September 23, 2004, you indicated that PET had 
previously been issued rulings by U.S. Customs and Border Protection 
(“CBP”) and that the panels “which are the subject of this request are identi- 
cal in all material respects to the Plasma Modules which were the subject of 
those rulings except for part number designations.” To that end, rather than 
issue new prospective rulings, we decided to reconsider the previous rulings 
issued to you. Those rulings are identified as NY K83248, dated February 
20, 2004 and NY K83886, dated March 9, 2004. In both rulings, CBP deter- 
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mined that the imported plasma modules were classified under subheading 
8529.90.53, HTSUS, which provides for flat panel screen assemblies for the 
apparatus of subheadings 8528.12.62, 8528.12.64, 8528.12.72, 8528.21.55, 
8528.21.60, 8528.21.65, 8528.21.70, 8528.30.62, 8528.30.64, 8528.30.66 and 
8528.30.68. 

Pursuant to section 625(c), Tariff Act of 1930, (19 U.S.C. 1625(c)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993), notice of the proposed revocation of certain plasma 
modules was published on December 21, 2005, in the CUSTOMS BULLE- 
TIN, Volume 39, Number 52. Comments from seven interested parties were 
received on this proposal. While all of the comments agreed with the pro- 
posed classification of the subject plasma modules, three of the comments 
disagreed with CBPs view with regard to what constitutes “drive” and “con- 
trol” electronics as they pertain to flat panel screen assemblies. A discussion 
of the comments and CBPs reasoning are found in the “Law and Analysis” 
section below. 

Based upon our analysis of the issue and for the reasons set forth below, 
CBP considers the plasma modules to be classified under subheading 
8529.90.89, HTSUS, which provides for: “Parts suitable for use solely or 
principally with the apparatus of headings 8525 to 8528: Other: Other: Of 
television receivers: Subassemblies, for color television receivers, containing 
two or more printed circuit boards or ceramic substrates with components 
assembled thereon, except tuners or convergence assemblies: Other.” In 
reaching our decision, we also considered the information provided by you in 
our meeting of August 5, 2005. Consequentially, NY K83248 and NY K83886 
are revoked. 


FACTS: 
The merchandise described in NY K83248 is as follows: 


The item in question is a plasma module denoted as part number 
PDU-5003/T/WL. The module is to be used in the manufacture of a 
Television Plasma Monitor, model number PDP-—504PU. This particular 
model is a 50-inch gas plasma television monitor designed for television 
viewing. 

The module in question (descriptive literature provided) is in fact the 
gas plasma screen for the monitor. It consists of a 50-inch diagonal glass 
sandwich containing the necessary gas typical of such flat panel gas 
plasma monitors. It also contains electronic assemblies described as the 
address assembly, the scan A & B assemblies and various connector as- 
semblies. 

The merchandise described in NY K83886 is as follows: 

The items in question are plasma modules denoted as part numbers 
PDU-M5003/T/WL and PDU—M4303/T/WL. Model PDU—M5003/T/WL 
is the 50 inch diagonally measured unit and model PDU—M4303/T/WL 
is the 43-inch diagonally measured unit. Each module is to be used in 
the manufacture of a gas plasma television monitor. 

Each of these units is actually the gas plasma screen for the appropri- 
ate television monitor. They each consist of a glass sandwich, of their re- 
spective diagonal screen size, and the necessary gas typical of such flat 
panel gas plasma monitors. They also contain electronic assemblies and 
various connector assemblies. 
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In your letter of April 26, 2005 and at our meeting on August 5, 2005, you 
further described the merchandise at issue. Additionally, you went into de- 
tail as to what electronic assemblies and connectors are on the panel at the 
time of its importation: 


e Panel: The panels at issue come in two variations: a 50-inch model 
and a 43-inch model. In both cases, the panel consists of front and 
rear glass plates sandwiching a honeycomb of thousands of tiny cells 
or pixels. Each cell or pixel is subdivided into 3 sub cells whose walls 
are coated with red, green and blue phosphor, respectively. Each cell 
is filled with discharge gas as well. Long electrodes are also sand- 
wiched between the glass plates, on both sides of the cells. The ad- 
dress electrodes sit behind the cells, along the rear glass plate. The 
transparent display electrodes, which are surrounded by an insulat- 
ing dielectric material and covered by a magnesium oxide protective 
layer, are mounted above the cell, along the front glass plate. The dis- 
play electrodes are arranged in horizontal rows along the screen and 
the address electrodes are arranged in vertical columns. Thus, the 
vertical and horizontal electrodes form a basic grid. To ionize the dis- 
charge gas in a particular cell, the modules’ Scan and Address Assem- 
blies charge the electrodes that intersect at that cell. When the inter- 
secting electrodes are charged (with a voltage difference between 
them), an electric current flows through the gas in the cell. By vary- 
ing the pulses of current flowing through the different cells, the inten- 
sity or brightness of each sub cell color can be manipulated to create 
different combinations of red, green and blue to produce colors across 
the entire spectrum. The 50-inch panel has 983,040 (1280x768) cells 
and the 43-inch panel has 786,432 cells (1024x768) cells. The panel is 
where the image is displayed for viewing; 


Scan Assemblies (A and B): these printed circuit assemblies (PCAs) 
select vertically which pixels should receive an electrical charge ac- 
cording to the control signals from the Y Drive Assembly. The Scan 
Assemblies also provides power from the Y Drive Assemblies; 


Address Assemblies: these PCAs select horizontally which pixels 
should receive an electrical charge according to the control signals 
from the Digital Video Assembly (“DVA”). They also provide power 
from the DVA; 


X Connector Assemblies: these are the physical link between the X 
Drive Assemblies and the panel; 


e Metal chassis: structural support for the assemblies 
After importation, PET assembles the following components at its factory 
in Pomona, California: 


e X Drive Assemblies: coupled with the Y Drive Assemblies, these PCAs 
generate driving pulses to make the panel emit light and send the 
pulses to the cells on the panel; 


e Y Drive Assemblies: coupled with the X Drive Assemblies, these PCAs 
generate driving pulses to make the panel emit light and send the 
pulses to the cells on the panel through the Scan Assemblies; 


e Digital Video Assembly (“DVA”): contains control electronics circuitry 
and a digital signal processor (microcomputer); converts conventional 
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digital Red-Green-Blue (RGB) signals into driving and timing instruc- 
tions suitable for plasma display. The instructions are sent to the X 
and Y Drive Assemblies and the Address Assemblies. 


Power Supply Unit: the power supply unit has three main functions: 
1) isolates power from primary to secondary; 

2) converts AC (alternating current) into DC (direct current); and 

3) provides all components in the plasma display with DC power; 


“Fukugo” Assembly: this is a complex assembly that contains a num- 
ber of PCAs: 


o Panel Interface Assembly: for plasma models that operate with a 
Media Receiver, this assembly receives scrambled digital signals 
from the Media Receiver (the Media Receiver being a part of a 
plasma display system and performs the television reception func- 
tion as well as decoding functions for video images such as compos- 
ite and S-video signals) and descrambles them; 

LED Assembly: contains red and green LEDs; 

Front Key Assembly: Switches for power on/off, volume up/down, 
etc.; 

Key Control Assembly: contains a key scan microprocessor con- 
nected to the Front Key Assembly; 

Panel IR Assembly: contains infrared (IR) receiver for the remote 
control. 


Audio Assembly: amplifies audio signals (e.g., sent from a Media Re- 
ceiver) and transmits the signals to the speakers. 


ISSUE: 
What is the proper classification of the plasma modules under the 
HTSUS? 


LAW AND ANALYSIS: 

Classification under the HTSUS is made in accordance with the General 
Rules of Interpretation (“GRIs”). The systematic detail of the HTSUS is such 
that most goods are classified by application of GRI 1, that is, according to 
the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the 
basis of GRI 1, and if the headings and legal notes do not otherwise require, 
the remaining GRIs 2 through 6 may then be applied in order. 

When the subheadings, rather than the headings are at issue, GRI 6 is ap- 
plied. GRI 6 provides in pertinent part that: “the classification of goods in 
the subheadings of a heading shall be determined according to the terms of 
those subheadings and any related subheading notes, and mutatis 
mutandis, to [rules 1 through 5] on the understanding that only subhead- 
ings at the same level are comparable for the purposes of this rule and the 
relative section and chapter notes also apply, unless the context otherwise 
requires.” 

The modules are component parts that are used in the manufacture of fin- 
ished flat panel screen televisions or a flat panel screen video monitor of 
heading 8528, HTSUS. Note 2 to Section XVI, provides, in pertinent part, 
that: 


Subject to note 1 to this section, note 1 to chapter 84 and to note 1 to 
chapter 85, parts of machines (not being parts of the articles of heading 
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8484, 8544, 8545, 8546 or 8547) are to be classified according to the fol- 
lowing rules: 


(a) Parts which are goods included in any of the headings of chapters 

84 and 85 (other than headings 8409, 8431, 8448, 8466, 8473, 
8485, 8503, 8522, 8529, 8538 and 8548) are in all cases to be clas- 
sified in their respective headings; 
Other parts, if suitable for use solely or principally with a particu- 
lar kind of machine, or with a number of machines of the same 
heading (including a machine of heading 8479 or 8543) are to be 
classified with the machines of that kind or in heading 8409, 
8431, 8448, 8466, 8473, 8503, 8522, 8529 or 8538 as appropriate. 
However, parts which are equally suitable for use principally with 
the goods of headings 8517 and 8525 to 8528 are to be classified in 
heading 8517; 


Because the modules are not included in any of the headings of chapters 
84 and 85, classification cannot be determined by application of Note 2(a) to 
Section XVI. According to the information you submitted in your letter of 
April 26, 2005, the modules are designed to be solely or principally used in 
the manufacture of finished televisions, which are classified in heading 
8528, HTSUS. Based on the application of Note 2(b) to Section XVI, we find 
that the modules meet the terms of heading 8529, HTSUS, as parts suitable 
for use solely or principally with the apparatus of heading 8528. 


The subheadings under consideration are as follows: 


8529 Parts suitable for use solely or principally with the appara- 
tus of heading 8525 to 8528: 


8529.90 Other: 


8529.90.53 Flat panel screen assemblies for the apparatus of 
subheadings 8528.12.62, 8528.12.64, 8528.12.68, 
8528.12.72, 8528.21.55, 8528.21.60, 8528.21.65, 
8528.21.70, 8528.30.62, 8528.30.64, 8528.30.66, and 
8528.30.68 


Other: 


Of television receivers: 
Subassemblies, for color television receivers, con- 
taining two or more printed circuit boards or ce- 
ramic substrates with components assembled 
thereon, except tuners or convergence assem- 
blies: 


8529.90.89 Other [than the components enumerated in 
additional U.S. note 4 to this chapter’].... 


1 Additional U.S. Note 4 to Chapter 85 states in relevant part, for the purposes of 
8529.90.88 and 8529.90.89: 
“(a) Each subassembly that contains as a component, or is covered in the same entry with, 
one or more of the following television components, viz., 
tuner, channel selector assembly, antenna, deflection yoke, degaussing coil, picture 
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Subheading 8529.90.53, HTSUS, was added to the tariff as part of the 
North American Free Trade Agreement (NAFTA) Implementation Act (Pub. 
L. 103-182, 107 Stat. 2057) on December 8, 1993. This subheading was cre- 
ated to implement the NAFTA rules of origin? (ROO). Under these rules, 
preferential tariff treatment is not afforded a finished television, video 
monitor or projector if it is produced from a non-originating flat panel screen 
assembly of subheading 8529.90.53, HTSUS. Conversely, the rule requires 
that some portion of the flat panel screen assembly be manufactured within 
the NAFTA territories in order for the final television, monitor or projector 
to qualify for NAFTA preference. 

However, the NAFTA does not provide a definition or description of "flat 
panel screen assemblies.“ As this term appears in each NAFTA party’s do- 
mestic tariff schedule, and pursuant to Article 513 of the NAFTA, the 
NAFTA Customs Subgroup held extensive discussions on this matter which 
resulted in a document entitled Clarification of TV Technologies: Flat Panel 
Screen Assemblies, on August 4, 2004, (hereafter “the Clarification”) which 
memorializes the assent of the NAFTA parties to its common interpretation 
of this tariff term: 


“For purposes of tariff item 8529.90.ee [footnote 2], the phrase ‘flat 
panel screen assemblies’ means an assembly consisting of at least drive 
electronics, control electronics and a display device, other than LCD 
technologies.” 


“(footnote 2] If at least one of the components of the definition of ‘flat 
panel screen assemblies’ is not incorporated, such assembly shall not be 
classifiable within tariff item 8529.90.ee.” 


The Clarification does not further expand upon the terms “drive” or “con- 
trol” electronics. Two of the commenters correctly pointed out that neither 


“drive” electronics nor “control” electronics were terms that appear in the 
HTSUS and objected to their characterization as “tariff terms.” CBP agrees 
that the terms do not appear in the tariff. Nor do they appear in the Ex- 
planatory Notes to the HTSUS. However, the terms are relevant to the clas- 
sification of the subject merchandise in light of their use in the Clarification, 
which reflects the parties understanding of the scope of subheading 


tube mounting bracket, grounding assembly, parts necessary for fixing the picture 
tube or tuner in place, consumer-operated controls or speaker, 
shall be classified in subheading . . . 8529.90.88, as appropriate; and 


(b) Each subassembly shall be counted as a single unit, except that two or more differ- 
ent printed circuit boards or ceramic substrates covered by the same entry and de- 
signed for assembly into the same television models shall be counted as one unit.” 

2 See General Note 12(t), HTSUS, specifically: 

GN 12(t) 
Chapter 85 
90. A change to tariff items 8528.12.62, 8528.12.64, 8528.12.68 or 8528.12.72 
from tariff items 8528.12.04 or 8528.12.08 or any other heading, except from 
tariff item 8529.90.53. (GN p. 139) 
92H. A change to tariff items 8528.21.55, 8528.21.60, 8528.21.65 or 8528.21.70 
from tariff items 8528.21.05 or 8528.21.10 or any other heading, except 
from tariff item 8529.90.53. (GN p. 140) 
920. A change to tariff items 8528.30.62, 8528.30.64, 8528.30.66 or 8528.30.68 
from tariff items 8528.30.10 or 8528.30.20 or any other heading, except 
from tariff item 8529.90.53. (GN p. 141) 
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8529.90.53, HTSUS. Accordingly, CBP seeks to apply these terms so as to ef- 
fectuate the intention of the NAFTA parties. 

Absent specific definitions in the Clarification, as with tariff terms, it is 
appropriate to resort to the common and commercial meaning of the terms 
at issue. See Nippon Kogaku (USA), Inc. v. United States, 69 CCPA 89, 673 
F2d. 380 (1982). Common and commercial meaning may be determined by 
consulting dictionaries, lexicons, scientific authorities and other reliable 
sources. See C.J. Tower & Sons v. United States, 69 CCPA 128, 673 F2d. 
1268 (1982). 

Flat panel displays utilize a number of sophisticated electronics, including 
microcomputers to process signals; thus we find it appropriate to examine 
the meaning of these terms from a technical viewpoint. Alan Freedman’s 
Computer Glossary (9th ed.) defines “driver” as follows: 


(2) a device that provides signals or electrical current to activate a 
transmission line or display screen. 


Merriam-Webster’s Collegiate Dictionary (10th ed.) offers the following 
definition: 


drive (n.): 5 a: the means for giving motion to a machine or machine 
part. 

Based upon CBPs discussions with industry and our own research, CBP 
finds that “drive” electronics, as they pertain to flat panel assemblies, ener- 
gize and de-energize the appropriate cell on the display in order to create an 
image. 

Similarly, the meaning of the term “control” electronics was examined 
through the use of various technical dictionaries. Freedman’s Computer 
Glossary defines “control unit” as: 


(2) Within the computer, a control unit, or controller, is hardware that 
performs the physical data transfers between memory and a peripheral 
device, such as a disk or screen, or a network. 


The Dictionary of Multimedia - Terms and Acronyms (1999 ed.) provides 
the following definition: 


controller (n). 1. In computer hardware, a processing component that 
manages the flow of data between the computer and peripheral devices. 


Finally, the /BM Dictionary of Computing (1994) defines “control” as fol- 
lows: 


(1) The determination of the time and order in which the parts of a data 
processing system and the devices that contain those parts perform the 
input, processing, storage and output functions. 


Thus, although the term “control” may encompass a number of functions 
when it comes to a data processing system, or, for that matter, a complete 
flat panel television or video monitor, with respect to flat panel screen as- 
semblies CBP believes that “control” electronics manage the data (timing 
and order), which is used to ultimately create an image on the display. 

Therefore, “control” electronics direct video signals and timing instruc- 
tions to the “drive” electronics. The “drive” electronics take the information 
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from the “control” electronics and energize and de-energize particular cells 
on the display in order to create an image for viewing”. 

Among the comments received by CBP during the notice and comment pe- 
riod, some questioned the correctness of the definitions used by CBP in de- 
termining the meaning of “drive” and “control” electronics with regard to flat 
panel displays’. 


One commenter indicated that: 


[E]ven if resort to the dictionary (rather than to the common meaning in 
the industry and in commerce) is warranted, the dictionary definition of 
‘drive’ includes timing and ordering functions, as in: 


4 a: to direct the motions and course of (a draft animal) b : to operate 
the mechanism and controls and direct the course of (as a vehicle) 


Merriam-Webster Online Dictionary. And, by far the most common use 
of the word ‘drive’ in the United States is in reference to driving a car, 
when the ‘driver’ consistently performs timing and ordering functions.” 


CBP notes that the above definition applies to the verb, “drive” while the 
definition in Proposed Revocation of December 21, 2005, referred to the 
noun, “drive.” After giving due consideration to the above arguments, CBP is 
not persuaded that “drive” electronics should be construed to include timing 
and ordering functions as the submission contends. 

Another commenter proffers the following reasons why CBP has misap- 
plied the definitions for “drive” and “control” electronics in the December 21, 
2005, Proposed Revocation: 


1) It is inappropriate to apply technical dictionaries which relate 
strictly to computer functions within the computer industry to flat 
panel assemblies within the plasma display panel industry; 

2) The proposed definition for “control electronics” and “drive electron- 
ics” as applied to flat panel assemblies is not directly based or refer- 
enced to any reliable source. CBP is unable to cite to any reliable 
source for its independent determination of either “control electron- 
ics” or “drive electronics” as applied to flat panel assemblies; 


3CBP notes that these definitions are with respect to flat panel screen assemblies of 
subheading 8529.90.53, HTSUS. CBP does not infer that a complete or unfinished flat 
panel television, video monitor or projector may not have other drive and control electronics 
located in other parts of the article. 


4Comments from certain submissions which disagreed with CBPs proposed definitions 
for “drive” and “control” electronics argued that a device referred to as a “Logic Board” ought 
to be considered a part of the “drive” electronics. One submission indicates that the term 
“Logic Board” is not universally applied by panel manufacturers, but the functions of the 
“Logic Board” appear to be similar in nature to those of Pioneer’s DVA, which is installed 
post-importation. We note that Pioneer concedes that its DVA contains “control” electronics. 
In any case, the submissions claim either to be distinguishable from Pioneers DVA or can- 
not comment for lack of information if the DVA is akin to the “Logic Board.” As there is nei- 
ther a “Logic Board” nor a DVA present in the merchandise at issue as imported, we do not 
decide whether or not a “Logic Board” is a part of the “drive” or “control” electronics in this 
ruling. If a party seeks a determination as to where a flat panel module imported with a 
“Logic Board” should be classified, they should submit a ruling request to CBP in accor- 
dance with 19 C.F.R. 177. 
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3) The proposed definitions are overly broad, too simplistic and difficult 
to apply. The proper definitions should promote certainty and pre- 
dictability in its application; 

4) The industry requires and deserves definitions which directly apply 
and relate to flat panel screen assemblies for televisions, video moni- 
tors and video projectors. Such definitions should be based upon rec- 
ognized industry standard, design and function; 

5) To remain competitive, the plasma display panel industry requires 
definitions which are clear and concise. 


In order to assist CBP, the commenter includes definitions for “drive” and 
“control” electronics that it believes are acceptable’. 

CBP has given consideration to the arguments set forth in the submission 
and offers the following replies: 


1) CBP referred to a number of sources in its research, including com- 
puter glossaries and dictionaries, multimedia dictionaries and gen- 
eral use dictionaries. CBP does not believe that because the item be- 
fore us is not a “computer” that these reference sources should not be 
consulted. Indeed, the reference sources themselves describe a num- 
ber of entries which may not be strictly considered “computer” en- 
tries. What is clear to CBP is that flat panel televisions, monitors 
and projectors contain very sophisticated circuitry and electronics 
(including microcomputers, as per Pioneer’s submission) that justify 
the use of such sources. 

As indicated above, CBP cited to a number of reliable sources in its 
Proposed Revocation. The objection of this particular comment ap- 
pears to be that none of the sources dealt specifically with flat panel 
assemblies®. Interestingly, the commenter does not reference any 
sources which it would accept as “reliable.” Indeed, it was the obser- 
vation of an expert who commented in one submission that “[c]lontrol 
electronics does not have a single, universally agreed upon meaning 
in the art, and its definition depends on the context and supporting 
descriptions’ .” 

The definitions proposed by CBP refer to the function of the electron- 
ics, rather than any name that they may be referred to. This will re- 
sult in greater certainty and predictability in its application. The 
definitions serve to support the intent of the drafters of the August, 
2004 NAFTA Customs Subgroup Clarification. 


commenter definitions are as follows: 
Drive Electronics: Electronic circuitry that processes a digital video stream and 
provides, either directly or indirectly the voltages or current necessary to activate 
and de-activate the pixels on the panel and produce a video image. 
Control Electronics: Electronic circuitry that receives and decodes a broadcast 
signal, subscription signal, or external video signal and then sends the signal to 
the drive electronics. It also contains the main microprocessor to control various 
display modes of the display panel. 
No citations or references were submitted along with these definitions. 
®We note that most of the reference sources used by CBP include definitions or entries 
for “flat panel” screens. 
‘ Affidavit of Professor of Electrical Engineering, Department of Electrical Engineering 
and Computer Science, Exhibit D. 
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4) The definitions set forth by CBP take into consideration a number of 
different views expressed by industry as well as lexicon sources that 
ultimately result in administrable definitions for both the trade and 
CBP for the goods of subheading 8529.90.53, HTSUS. 

5) CBPs definitions, as noted above, are based upon function, which is 
both clear and concise. After due consideration, CBP does not find 
that the definitions proposed by the commenter offer greater clarity 
or understanding than do those proposed by CBP. 


To summarize, the purpose of the NAFTA Clarification on Flat Panel 
Screen Assemblies of August 4, 2004 was to clarify the meaning of the sub- 
heading term “flat panel screen assemblies.” The Clarification states that in 
order to have a flat panel screen assembly of subheading 8529.90.53, three 
elements must be present: 1) a display device (other than LCD); 2) drive 
electronics; and 3) control electronics. The parties clearly made a distinction 
between “drive” and “control” electronics as they pertain to finished “flat 
panel screen assemblies” of subheading 8529.90.53, HTSUS. CBP has deter- 
mined that as used in the clarification, control electronics direct video sig- 
nals and timing instructions to the drive electronics. The drive electronics 
take these instructions and energize and de-energize the appropriate pixels 
of the display device in the correct sequence, so as to produce a video image 
on the display. 

The definition for “control” electronics provided by one commenter may in- 
deed describe actions that can be described as “control.” However, these 
“control” functions are more associated with “control” of a television or video 
monitor. They take information from an outside source and ultimately de- 
liver this information to the “drive” electronics which produce an image on 
the display. For the purposes of the Clarification, we are only concerned with 
the “drive” and “control” electronics associated with the flat panel screen as- 
sembly; i.e., the three items the Clarification indicated that needed to be 
present to have an article of 8529.90.53, HTSUS. Accepting the commenters 
definition of “control” would expand the scope of that provision to include the 
components necessary to turn a flat panel screen assembly into a complete 
television or video monitor. 

With the foregoing understanding of the terms in the Clarification, we 
next examine the products at issue before us, as imported into the United 
States. 


1. The Panel 

The panel fulfills the requirement of a “display device” set forth in the 
clarification. As described in the “Facts” section above, the display contains 
thousands of cells which are energized to create a viewable image. 


2. Scan Assemblies 

As indicated in the “Facts” section above, the Scan Assemblies select verti- 
cally which pixels should be on and off according to the control signals from 
the Y Drive Assemblies. The Scan Assemblies also provide power from the Y 
Drive Assemblies. 

PET contends that the Scan Assemblies are neither “drive” nor “control” 
electronics. However, CBP believes that the Scan Assemblies fall within the 
scope of the term “drive electronics.” The Scan Assemblies send drive pulses 
generated from the Y Drive Assemblies to instruct the panel to emit light. 
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3. Address Assemblies 

Similarly, CBP views these boards as “drive” electronics. They receive a 
control signal provided by the DVA and energize the appropriate cell, ulti- 
mately producing a video image. 


4. X Connector Assemblies 
The X Connector Assemblies are a physical link or connection between the 
X Drive Assemblies and the panel. 


5. Metal chassis 

This is a structural support for the above components. 

In light of the foregoing, CBP concludes that the modules at issue do not 
meet the terms of the phrase, “flat panel screen assemblies,” as they only 
contain two of the three required elements; i.e., the display device and drive 
electronics. The panels, as imported, do not contain “control” electronics, 
that is, electronics that send data, such as timing and order signals, to the 
drive electronics. Therefore, the modules cannot be classified under sub- 
heading 8529.90.53, HTSUS. The modules are subassembly parts of televi- 
sion receivers consisting of two or more printed circuit board assemblies and 
none of the components listed in Additional U.S. Note 4(a) to Chapter 85. 
Thus, we find that the modules are classified in subheading 8529.90.89, 
HTSUS, as other subassemblies for color television receivers. 


HOLDING: 

For the reasons set forth above by application of GRIs 1 and 6, the subject 
plasma modules are classified under subheading 8529.90.8900, HTSUSA, 
as: “[p]larts suitable for use solely or principally with the apparatus of head- 
ing 8525 to 8528: [olther: [o]ther: [olf television receivers: [s]}ubassemblies, 
for color television receivers, containing two or more printed circuit boards 
or ceramic substrates with components assembled thereon, except tuners or 
convergence assemblies: [o]ther [than the components enumerated in addi- 


tional U.S. note 4 to this chapter]. . . .” The 2006 column one, general rate of 
duty is free. 

Duty rates are provided for your convenience and are subject to change. 
The text of the most recent HTSUS and the accompanying duty rates are 
provided on the Internet at www.usitc.gov/tata/hts. 


EFFECT ON OTHER RULINGS: 

NY K83248 and NY K83886 are revoked. In accordance with 19 U.S.C. 
1625(c), this ruling will become effective 60 days after its publication in the 
Customs Bulletin. 


MYLES B. HARMON, 
Director. 
Commercial and Trade Facilitation Division. 
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dant. 


OPINION 


Gordon, Judge: Plaintiff Carpenter Technology Corporation moves 
for judgment upon the agency record pursuant to USCIT R. 56.2, 
challenging two decisions of the United States Department of Com- 
merce (“Commerce”) during an administrative review of an anti- 
dumping duty order covering stainless steel bar from India: (1) the 
collapsing of three foreign producers into a single entity for analyz- 
ing and calculating the applicable dumping margin, and (2) the revo- 
cation of the antidumping duty order for those same foreign produc- 
ers. The court has jurisdiction pursuant to Section 516a(a)(2)(B)(iii) 
of the Tariff Act of 1930, as amended, 19 U.S.C. § 1516a(a)(2)(B)(iii) 
(2000), and 28 U.S.C. § 1581(c) (2000). 

Plaintiff failed to exhaust its administrative remedies on the col- 
lapsing issue during the administrative review. The court therefore 
sustains the Final Results with respect to Commerce’s decision to 
collapse. For reasons not germane to this opinion, the court reserves 
decision on the issue of revocation. 


51 
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I. Background 


During the administrative review covering the period February 1, 
2002 through January 31, 2003, Commerce collapsed three respon- 
dents, Viraj Alloys, Ltd., Viraj Forgings, Ltd., and Viraj Impoexpo, 
Ltd., into a single entity, Viraj. See Stainless Steel Bar from India, 69 
Fed. Reg. 55,409 (Dep’t of Commerce Sept. 14, 2004) (final results 
admin. review) (“Final Results”). When Commerce collapses two or 
more entities, it treats them as a “single entity” for the antidumping 
analysis and margin calculation. 19 C.F.R. § 351.401(f)(1) (2004). 

Before Commerce issued the preliminary results, Plaintiff raised 
the collapsing issue in two submissions. See Petitioner’s Sept. 11, 
2003 Comments on Viraj’s Supplemental Questionnaire Responses 
(Pub. R. Doc. No. 155", Pl.’s Reply Br. App. 5) and Petitioner’s Dec. 3, 
2003 Comments on Viraj’s Supplemental Questionnaire Responses 
(Pub. R. Doc. No. 185, Pl.’s Reply Br. App. 6). In each, Plaintiff 
sought to discourage Commerce from collapsing the Viraj companies 
by citing Slater Steels Corp. v. United States, 27 CIT __, 279 F. 
Supp. 2d 1370 (Aug. 21, 2003) (“S/ater I’). 

Slater I involved an earlier administrative review of the same an- 
tidumping duty order applicable in this case and was the first of four 
opinions to address Commerce’s collapsing of the three Viraj respon- 
dents in that earlier proceeding.” At the time of Plaintiff’s two sub- 
missions in this case, however, only S/ater I had been issued. Plain- 
tiff cited the case because the S/ater J court did not sustain 
Commerce’s collapsing decision, remanding the matter for further 
consideration. Subsequently, after the S/ater court failed to sustain 
Commerce’s collapsing of the Viraj companies for the third time, 
Slater Steels Corp. v. United States, 29 CIT__, Slip. Op. 05-23 
(Feb. 17, 2005), Commerce redid its analysis and margin calcula- 
tion—collapsing Viraj Forgings and Viraj Impoexpo, while treating 
Viraj Alloys as a separate entity. This result was ultimately sus- 
tained in the S/ater court’s fourth and final opinion. See S/ater Steels 
Corp. v. United States, 29 CIT ____ , 395 F. Supp. 2d 1353 (Oct. 20, 
2005) (appeal voluntarily dismissed). 

Despite Plaintiff’s submissions regarding S/ater J, Commerce went 
ahead and collapsed the Viraj companies in the preliminary results. 
See Stainless Steel Bar from India, 69 Fed. Reg. 10,666, 10,670—71 
(Dep’t of Commerce Mar. 8, 2004) (prelim. results admin. review). 
Following the preliminary results, Plaintiff chose not to address the 
collapsing issue in its case brief. Commerce then took the same ap- 


1 References to the public version of the administrative record will be cited as “Pub. R. 
Doc. No.” 

2 The three subsequent Slater decisions are Slater Steels Corp. v. United States, 28 
CIT___, 316 F. Supp. 2d 1368 (Mar. 8, 2004); Slater Steels Corp. v. United States, 29 
CIT ___, Slip. Op. 05-23 (Feb. 17, 2005); and S/ater Steels Corp. v. United States, 29 CIT 
—_. , 395 F. Supp. 2d 1353 (Oct. 20, 2005) (appeal voluntarily dismissed). 
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proach in the Final Results, collapsing the Viraj companies. Com- 
merce calculated a final dumping margin of 0.00% for the Viraj com- 
panies. Final Results, 69 Fed. Reg. at 55,411. 

In response to Plaintiff's motion for judgment upon the agency 
record, Defendant argues that Plaintiff failed to exhaust its adminis- 
trative remedies. 


II. Discussion 


This court addressed the issue of exhaustion of administrative 
remedies and collapsing in Carpenter Tech. Corp. v. United States, 30 
CIT ___ , Slip Op. 06—134 (Sept. 6, 2006), which involved the same 
plaintiff in this case. In Carpenter, the court explained that the 
Court of International Trade applies the non-jurisdictional exhaus- 
tion requirement of 28 U.S.C. § 2637(d) (2000) “where appropriate,” 
and that exhaustion is “generally appropriate in the antidumping 
context because it allows the agency to apply its expertise, rectify ad- 
ministrative mistakes, and compile a record adequate for judicial re- 
view—advancing the twin purposes of protecting administrative 
agency authority and promoting judicial efficiency.” Carpenter, 30 
CIT at ___, Slip Op. 06-134, at p. 3 (citations omitted). 

The plaintiff in Carpenter never raised the issue of collapsing on 
the administrative record, leading to the court’s denial of the claim 
based on plaintiff’s failure to exhaust administrative remedies. /d., 
30 CIT at ____, Slip Op. 06-134, at p. 6. The facts here are slightly 
different with Plaintiff at least raising the issue of collapsing on the 
administrative record. See Petitioner’s Sept. 11, 2003 Comments on 
Viraj’s Supplemental Questionnaire Responses (Pub. R. Doc. No. 
155, Pl.’s Reply Br. App. 5) and Petitioner’s Dec. 3, 2003 Comments 
on Viraj’s Supplemental Questionnaire Responses (Pub. R. Doc. No. 
185, Pl.’s Reply Br. App. 6). The result, however, is the same because 
Plaintiff did not follow-through after the preliminary results and in- 
clude the collapsing issue in its case brief before the agency. 

Commerce’s regulation governing case briefs comports well with 
the twin purposes of exhaustion and also speaks to the facts of this 
case: “The case brief must present all arguments that continue in the 
submitter’s view to be relevant to the . . . final results, including any 
arguments presented before the date of publication of the... pre- 
liminary results.” 19 C.F.R. § 351.309(c)(2) (2004) (emphasis added). 

Although Plaintiff advocated against collapsing in its two submis- 
sions prior to the preliminary results, Commerce concluded other- 
wise. At that point, if Plaintiff believed that the collapsing issue was 
relevant to the Final Results, Plaintiff needed to include that issue 
in its case brief, as required by the regulation. Commerce would then 
have known that Plaintiff had not waived the issue. See Corus Staal 
BV v. United States, 30 CIT___,__._, Slip. Op. 06-112, at p. 16 
(holding that plaintiff failed to exhaust administrative remedies by 
failing to include issue in case brief). 
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In its briefs before this court, Plaintiff has presented extensive fac- 
tual and legal arguments why Commerce erred in its collapsing deci- 
sion. Unfortunately, by not briefing the issue before Commerce, 
Plaintiff deprived the agency of the opportunity to consider these ar- 
guments in the first instance. Plaintiff’s omission frustrates the twin 
purposes of the exhaustion requirement, leaving the court in the 
same position as in Carpenter, having to sort through post hoc ratio- 
nalizations of agency counsel, which is A party cannot abandon such 
an issue before the agency and then expect the not the desired pos- 
ture for a complex, fact-specific issue like collapsing. See Carpenter, 
30 CIT at ___ , Slip Op. 06-134, at p. 5. 

A party cannot abandon such an issue before the agency and then 
expect the court to apply the standard of review practically or effi- 
ciently—especially when a party seeks to rely on a host of factual 
and legal arguments spanning other administrative proceedings 
that the agency has not addressed on the applicable administrative 
record. To borrow from Carpenter. 


It suffices to say that the exhaustion requirement is appropri- 
ate in this case. Had plaintiff... [briefed] the collapsing issue 
before the agency, the administrative record would have been 
more fully developed and adequate for judicial review, the 
agency would have exercised its primary jurisdiction (without 
the need to rely on post hoc rationalizations of agency counsel), 
and the court could then have efficiently applied the standard 
of review to analyze whether the collapsing decision was sup- 
ported by substantial evidence or otherwise in accordance with 
law. 


Id., 30 CIT at ___ , Slip Op. 06-134, at p. 6. 


III. Conclusion 


The exhaustion requirement is appropriate in this case, and Plain- 
tiff failed to exhaust its administrative remedies. Accordingly, the 
court sustains Commerce’s decision to collapse the Viraj companies. 
The court reserves decision on the issue of revocation. 
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OPINION 


[Plaintiff's motion for summary judgment denied in part. Defendant’s cross-motion 
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Charge, International Trade Field Office, Commercial Litigation Branch, Civil Divi- 
sion, U.S. Department of Justice (James A. Curley), for Defendant United States. 


GOLDBERG, Senior Judge: This case involves an action to re- 
view a denial of protest under 19 U.S.C. § 1515 (2000). Plaintiff U.S. 
Tsubaki, Inc. (“Tsubaki”) moves the court, pursuant to USCIT Rule 
56, to enter summary judgment in its favor, and to order the defen- 
dant U.S. Customs and Border Protection (“Customs”) to 
reliquidate the entries at issue and refund, with interest, the excess 
duties paid by Tsubaki. Customs also moves for summary judgment, 
contending that while five of Tsubaki’s entries are deemed liquidated 
by operation of law, the majority of them are not. See Def.’s Br. Part. 
Opp’n Pl.’s Mot. Summ. J. 3 (“Def.’s Br.”).' 

Five of the entries? are deemed liquidated because Customs 
waited longer than is permitted under 19 U.S.C. § 1504 (d) (Supp. V 
1984) to liquidate at the rate determined by the U.S. Department of 
Commerce’s (“Commerce”) administrative review. Tsubaki is there- 
fore entitled to a refund of antidumping duties paid on them. How- 
ever, the Court agrees with Customs that with the exception of these 
five entries, the entries at issue are not deemed liquidated. 


I. BACKGROUND 
A. Procedural History 


Tsubaki imports roller chain from Japan into the United States. 
Pl.’s Mot. Mem. Supp. Summ. J. 3 (“Pl.’s Br.”). From 1979 to 1983, 


l With respect to the five entries subject to deemed liquidation, Customs concedes that 
Tsubaki is entitled to a refund of any excess duty paid and interest assess upon liquidation, 
with interest on the refund as provided by law. See Def.’s Br. 3. 

2 These entries are No. 83-952658—0, which corresponds to protest no. 3001—01-100030, 
and Nos. 83-676679-6, 83-677277-7, 83-677819—5, and 83-677859-—3, which correspond to 
protest no. 2720-01-100107. See Def.’s Resp. Pl.’s Stmt. Mat. Facts { 9; Def.’s Br. 17-18. 
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Tsubaki made fifty-six entries of roller chain through various ports, 
which were subject to an antidumping duty order. During this time, 
Commerce held two periods of administrative review: (1) December 
1, 1979 through March 31, 1981 (“the first period”); and (2) April 1, 
1981 through September 1, 1983 (“the second period”). Liquida- 
tion of the entries was suspended pending the final results from the 
administrative reviews. The results from the first period were pub- 
lished in the Federal Register on December 4, 1986. See Roller 
Chain, Other Than Bicycle From Japan, 51 Fed. Reg. 43,755 (Dep’t 
of Commerce Dec. 4, 1986) (final admin. review). The weighted aver- 
age final dumping margin for the roller chain at issue during the 
first period was 0.07%. There was no cash deposit required for en- 
tries from this period of review. 

The results from the second period of review were published in the 
Federal Register on May 8, 1987. See Roller Chain, Other Than Bi- 
cycle, From Japan, 52 Fed. Reg. 17,425 (Dep’t of Commerce May 8, 
1987) (final admin. review). There was no cash deposit required for 
the merchandise at the time of entry,® but Commerce subsequently 
determined that the weighted average dumping margin over the pe- 
riod of review ranged from 0.18% to 0.36%. 52 Fed. Reg. at 17,427. 

Commerce issued liquidation instructions to Customs on Septem- 
ber 18, 2000 for both the first and second periods of review. Customs 
then liquidated these entries between October 2000 and February 
2001. Thereafter, Tsubaki filed protests under 19 U.S.C. § 1514 
claiming that the entries at issue were deemed liquidated by opera- 
tion of law under 19 U.S.C. § 1504(d). Tsubaki argued that Customs 
should have liquidated the entries at 0%, as that was the cash de- 
posit rate in effect at the time of entry. The protest was denied, and 
Tsubaki subsequently commenced this action. 


B. Relevant Statutory History 


The primary issue before this Court is which version of 19 U.S.C. 
§ 1504(d) applies in this case. In 1978, Congress promulgated its 
first statute governing “deemed liquidation.” Customs Procedural 
Reform and Simplification Act of 1978, Pub. L. No. 95-410, § 209, 92 
Stat. 888, 902-03, 19 U.S.C. § 1504. Congress made minor changes 
to this statute in 1984.* Section 1504 generally provides that if mer- 
chandise is not liquidated within one year from the date of entry, it 
is “deemed liquidated” at the rate asserted at the time of entry by 


3 There was no cash deposit required for entries filed from April 1, 1981 through Septem- 
ber 4, 1981. The cash deposit rate for entries filed from September 5, 1981 through Septem- 
ber 1, 1983 was 0%. Pl.’s Br. 4. 


4Congress made a technical amendment to § 1504 by striking out “his consignee, or 
agent” and replacing it with “of record” in subsections (a), (b), (c) and (d). See Trade and Tar- 
iff Act of 1984, Pub. L. 98-573, § 191, 98 Stat. 2948, 2970. This was the last amendment 
made to 19 U.S.C. § 1504 until the 1993 amendment, which is discussed in further detail 
below. 
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the importer. See 19 U.S.C. § 1504(a) (Supp. V 1984). However, spe- 
cial rules apply if liquidation has been suspended. From 1984 until 
1993, § 1504(d) provided: 


(d) Limitation - Any entry of merchandise not liquidated at the 
expiration of four years from the applicable date specified in 
subsection (a) of this section, shall be deemed liquidated at the 
rate of duty, value, quantity, and amount of duty asserted at 
the time of entry by the importer of record, unless liquidation 
continues to be suspended as required by statute or court order. 
When such a suspension of liquidation is removed, the entry 
shall be liquidated within 90 days therefrom. 


Id. § 1504(d) (emphasis added). At first glance it appears that Cus- 
toms must liquidate an entry within ninety days after suspension of 
liquidation is removed, but courts have interpreted the ninety-day 
time limit as directory, not mandatory. See Am. Permac, Inc. v. 
United States, 191 F.3d 1380, 1382 (Fed. Cir. 1999) (“[E]ntries not 
liquidated within 90 days after removal of suspension are not 
deemed liquidated by operation of law... .”) (citing Canadian Fur 
Trappers Corp. v. United States, 884 F.2d 563, 566 (Fed. Cir. 1989)). 
Because this time limit is discretionary, 


[tlhe statute had an unfortunate anomaly that made deemed 
liquidation available for entries for which removal from suspen- 
sion occurred within the four-year period, but not for entries for 
which removal from suspension occurred even one day after the 
four-year time limit. In those circumstances, Customs had an 
unlimited amount of time in which to liquidate entries. 


Koyo Corp. of U.S.A. v. United States, 29 CIT ____ , ___ , 403 F. Supp. 
2d 1305, 1308 (2005). 

Section 1504(d) was amended by the North American Free Trade 
Agreement Implementation Act in 1993. See Pub. L. No. 103-182, 
§ 641, 107 Stat. 2057, 2204-05. The 1993 version provides as fol- 
lows: 


(d) Removal of suspension. When a suspension required by 
statute or court order is removed, the Customs Service shall 
liquidate the entry within 6 months after receiving notice of the 
removal from the Department of Commerce, other agency, or a 
court with jurisdiction over the entry. Any entry not liquidated 
by the Customs Service within 6 months after receiving such no- 
tice shall be treated as having been liquidated at the rate of 
duty, value, quantity, and amount of duty asserted at the time of 
entry by the importer of record. 
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19 U.S.C. § 1504(d) (Supp. V 1993) (emphasis added). Unlike the 
1984 version, there is no discretionary ninety-day time limit. The 
1993 version provides explicitly that merchandise is “deemed liqui- 
dated” at the rate asserted at the time of entry if Customs fails to liq- 
uidate an entry within six months after receiving notification that 
the suspension was removed. 

In light of the differences between the 1984 and 1993 versions of 
§ 1504(d), Tsubaki claims that its merchandise entered between 
1979 and 1983 should be deemed liquidated as a matter of law be- 
cause Customs failed to liquidate that merchandise within six 
months after suspension of liquidation had been removed. Customs 
disagrees, and asserts that application of the 1993 version in this 
case would have an impermissible retroactive effect. Instead, Cus- 
toms argues that the 1984 version’s ninety-day discretionary limit 
should govern. Furthermore, as the 1984 version’s four-year time 
limit applies to only five of the fifty-six entries at issue, the majority 
of Tsubaki’s entries are not deemed liquidated by operation of law. 


II. JURISDICTION 


The Court has exclusive jurisdiction over “any civil action com- 
menced to contest the denial of a protest, in whole or in part, under 
section 515 of the Tariff Act of 1930.” 28 U.S.C. § 1581(a) (2000). 
This action is timely and jurisdiction is proper under 28 U.S.C. 
§ 1581(a). 


Ill. STANDARD OF REVIEW 


This Court reviews protest denials de novo. See 28 U.S.C. 
§ 2640(a)(1) (2000) (“The Court of International Trade shall make 
its determinations upon the basis of the record made before the court 
in... [clivil actions contesting the denial of a protest.”); see also 
Rheem Metalurgica S/A v. United States, 20 CIT 1450, 1456, 951 F. 
Supp. 241, 246 (1996), aff'd 160 F.3d 1357 (Fed. Cir. 1999). 

A motion for summary judgment shall be granted if “the pleadings 
{and discovery materials] show that there is no genuine issue as to 
any material fact and that the moving party is entitled to a judg- 
ment as a matter of law.” USCIT R. 56(c). In ruling on cross-motions 
for summary judgment, if no genuine issue of material fact exists, 
the court must determine whether judgment as a matter of law is 
appropriate for either party. Sea-Land Serv., Inc. v. United States, 23 
CIT 679, 684, 69 F. Supp. 2d 1371, 1375 (1999). Summary judgment 
is proper in this case because there are no genuine issues of material 
fact. 
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IV. DISCUSSION 


A. The 1993 Version Would Have an Impermissible Retroac- 
tive Effect If Applied to These Facts 


1. The Test for Retroactivity 


In Landgraf v. USI Film Products, The Supreme Court identified 
the proper analysis for determining whether a statute should apply 
if it was enacted after the events giving rise to the lawsuit. 511 U.S. 
244, 280 (1994). A court first must determine whether Congress ex- 
pressly “prescribed the statute’s proper reach.” /d. If Congress has 
not done so, the court must decide whether the statute would “oper- 
ate retroactively.” Jd. A statute’s application is not retroactive 
“merely because it is applied in a case arising from conduct antedat- 
ing the statute’s enactment. .. .” /d. at 269. However, it is retroactive 
if the new statutory provision “attaches new legal consequences” to 


those events.” /d. at 269-70. 

When a statute operates retroactively, “our traditional presump- 
tion teaches that it does not govern absent clear congressional intent 
favoring such a result.” /d. at 280; see also Bowen v. Georgetown 
Univ. Hospital, 488 U.S. 204, 208 (1988) (“Retroactivity is not fa- 
vored in the law.”). Therefore, unless Congress clearly intended oth- 
erwise, a statute that operates retroactively with respect to events 
that took place before its enactment will not be applied. 

It is not merely a “simple or mechanical task” to determine when a 
statute is retroactive.® Landgraf, 511 U.S. at 268. A statute operates 


° The Landgraf Court provided some further guidance in deciding whether a provision is 
retroactive: 


The conclusion that a particular rule operates “retroactively” comes at the end of a pro- 
cess of judgment concerning the nature and extent of the change in the law and the de- 
gree of connection between the operation of the new rule and a relevant past event. Any 
test of retroactivity will leave room for disagreement in hard cases, and is unlikely to 
classify the enormous variety of legal changes with perfect philosophical clarity. How- 
ever, retroactivity is a matter on which judges tend to have “sound instincts,” . . . and fa- 
miliar considerations of fair notice, reasonable reliance, and settled expectations offer 
sound guidance. 


511 U.S. at 270 (citation omitted). 


6 There are three situations where the application of a new statute to past events is “un- 
questionably proper.” See Landgraf, 511 U.S. at 273-75; see also Lindh v. Murphy, 521 U.S. 
320, 341-43 (1997) (Rehnquist, C.J., dissenting). These three categories are (1) procedural 
rules, (2) changes in law that provide prospective forms of relief, and (3) jurisdiction- 
stripping statutes. None of these categories apply here. First of all, the 1993 amendment to 
§ 1504(d) is clearly not a jurisdiction-stripping statute. Additionally, it does not provide any 
prospective relief. Instead, the remedy of “deemed liquidation” under § 1504(d) is “quintes- 
sentially backward looking.” See Landgraf, 511 U.S. at 282. Because the 1993 amendment 
attaches a new legal burden (i.e., deemed liquidation) to conduct that has already occurred, 
the statute is retroactive. See id. 

Finally, the 1993 version of § 1504(d) does not fall within the category of new procedural 
rules that can be applied to past conduct and pending cases. It is true that because rules of 
procedure “regulate secondary rather than primary conduct,” they generally do not operate 
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retroactively if it would (1) impair the rights a party possessed when 
he acted, (2) increase a party’s liability for past conduct, or (3) im- 
pose new duties with respect to transactions already completed. See 
id. at 280. In deciding whether the application of legislation would 
be retroactive, a court must look at the “interrelationship between 
the new law and past conduct.” Travenol Labs., Inc. v. United States, 
118 F.3d 749, 752 (Fed. Cir. 1997). If the conduct that “triggers” a 
particular statute’s application occurs before the law’s effective date, 
the statute’s application to that conduct would be retroactive. See id. 
(citation omitted). To select the appropriate triggering event, the 
Court will examine at which point in the importation process the 
1993 version 19 U.S.C. § 1504(d) becomes relevant. 


2. Application of the Test for Retroactivity 


In a case that is exactly on point, the U.S. Court of Appeals for the 
Federal Circuit (“Federal Circuit”) stated that “[t]he ‘triggering 
event’ for the running of the 6-month time period under [the 1993 
version of 19 U.S.C. § 1504(d)] is the lifting of the suspension on liq- 
uidation. ...” Am. Permac, 191 F.3d at 1381. Prior to 1993, Customs 
faced very different legal consequences if it failed to liquidate within 
six months after suspension of liquidation was removed. See id. Un- 
der the older statute, Customs was under no statutory mandate to 
liquidate entries within a particular time period. Instead, Congress 
merely suggested that Customs liquidate the relevant entries within 
ninety days. Even if ninety days passed after removal of the suspen- 
sion, the entries would not be deemed liquidated.’ In contrast, after 
the 1993 amendment, Customs is required to liquidate entries 
within six months after suspension has been removed. If Customs 
fails to do so, the entries will be deemed liquidated. This mandated 


retroactively. Jd. at 275. A procedural rule is not retroactive if it does not “impose an addi- 
tional or unforeseeable obligation” upon a party. /d. at 278 (quoting Bradley v. Sch. Bd. of 
Richmond, 416 U.S. 696, 721 (1974)). However, in this case, § 1504(d) governs how long 
Customs can wait before it must liquidate entries before they are “deemed liquidated” by 
operation of law. Customs’ failure to liquidate Tsubaki’s entries within six months after sus- 
pension of liquidation was removed is the conduct that is squarely at issue in this lawsuit. 
Furthermore, if the 1993 version of § 1504(d) applied in this case, it would impose an un- 
foreseeable obligation on Customs. Under the 1984 version of the law, Customs suffered no 
consequences if it failed to liquidate entries that were at least four years old after the sus- 
pension of liquidation was removed. See supra Part I.B. By contrast, under the 1993 stat- 
ute, any entries, regardless of age, would be deemed liquidated if Customs failed to liqui- 
date them within six months of receiving liquidation instructions after removal of 
suspension. Customs properly liquidated all but five of the entries according to the 1984 
version of the statute. Because the 1993 version would impose an unforeseeable legal obli- 
gation on Customs, it would operate retroactively in this case. Cf Landgraf, 511 U.S. at 275 
n.29 (“A new rule concerning the filing of complaints would not govern an action in which 
the complaint had already been properly filed under the old regime. . . .”). 

7 As discussed above, if liquidation was suspended, “deemed liquidation” would only oc- 
cur if (1) the entries were less than four years old, (2) suspension of liquidation was re- 
moved, and (3) Customs failed to liquidate within that same four-year period. 19 U.S.C. 
§ 1504(d) (Supp. V 1984); see Koyo, 29 CIT at , 403 F. Supp. 2d at 1308. 
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deemed liquidation is a new legal consequence of removal of suspen- 
sion that was not present under the 1984 version. 

The suspension on liquidation of the two sets of Tsubaki’s entries 
was lifted in December 1986 and May 1987, when Commerce pub- 
lished the results of its administrative reviews. See [nt Trading Co. 
v. United States, 24 CIT 596, 606, 110 F. Supp. 2d 977, 986 (2000), 
aff'd 281 F.3d 1268, 1275 (Fed. Cir. 2002) (suspension removed when 
final results published by Commerce). As the suspension was re- 
moved well before the 1993 amendment to § 1504(d), the 1993 ver- 
sion would have a retroactive effect in this case. As there is no evi- 
dence that Congress contemplated that the statute apply 
retroactively, the presumption against retroactivity requires that the 
1993 amendment does not apply to these facts. See Am. Permac, 191 
F.3d at 1381-82 (citing Plaut v. Spendthrift Farm, Inc., 514 U.S. 211, 
237 (1995)). 

Citing American International, Tsubaki argues that the statement 
by the American Permac court identifying the relevant “triggering 
event” as the removal of suspension is a dictum. The American Inter- 
national court described American Permac'’s narrow holding as fol- 
lows: “It [is] impermissible to apply § 1504(d) as amended in 1993 
when the removal of suspension, the running of the six-month pe- 
riod, and the date of liquidation by operation of law all occurred 
prior to the effective date of the 1993 amendment.” See Am. Int'l 
Chem., Inc. v. United States, 29 CIT ___ , 387 F. Supp. 2d 1258, 1265 
(2005). Unlike in American Permac, there was no retroactive effect 
in American International because all the relevant events occurred 
after the 1993 amendment. Significantly, in the present case, the re- 
moval of suspension, the running of the six-month period, and the 
date of liquidation by operation of law all occurred prior to December 
8, 1993. Therefore, even under the narrower American Permac hold- 
ing restated in American International, the 1993 version would oper- 
ate retroactively if applied to Tsubaki’s entries.® 

With the support of 7ravenol, Tsubaki asserts that the triggering 
event should be Customs’ liquidation of the entries. However, 
Tsubaki’s reliance on 7Jravenol is misplaced. To begin with, the provi- 
sion at issue in 7ravenol was 19 U.S.C. § 1505(c), which is not the 
statute at issue in the present case. Section 1505(c) relates to the in- 


8 Tsubaki argues that this case “parallels” that of Fujitsu General, in which the court ap- 
plied the 1993 version of § 1504(d). Pl.’s Br. 14 (citing Fujitsu Gen. Am., Inc. v. United 
States, 24 CIT 733, 110 F. Supp. 2d 1061 (2000), aff'd 283 F.3d 1364 (Fed. Cir. 2002)). That 
case involved entries which took place between 1986 and 1988. The importer challenged the 
final results of an administrative review, which was completed in 1991. The Federal Circuit 
ruled that suspensicn of liquidation was not removed until 1996, when the time to petition 
the Supreme Court expired. In contrast, the suspension of liquidation of Tsubaki’s entries 
was removed when the final results of the administrative review were published, in 1986 
and 1987, well before 1993. Tsubaki did not challenge the results of the final administrative 
review, and therefore no injunction to continue suspension of liquidation was requested or 
issued after publication of the final results of the administrative reviews. 
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terest that is owed for either an underpayment or overpayment of es- 
timated duties. See Travenol, 118 F.3d at 753. The TJravenol court 
held that the triggering event for § 1505(c) is the liquidation or 
reliquidation of an entry because § 1505(c) “comes into play only af- 
ter there has been a determination that interest is due... .” /d. Be- 
cause Customs cannot assess interest until after an entry is liqui- 
dated, liquidation must occur before Customs can decide how much 
an importer owes. Under such circumstances, it is clear that liquida- 
tion sets in motion, or triggers, the process by which the rate of in- 
terest is determined. 

In this case, the issue is not the rate of interest but at what rate 
goods can be liquidated after suspension has been removed. Under 
the 1993 version of § 1504(d), that rate is determined by reference 
to the date Customs received notice that suspension was removed. 
Therefore, it is impossible for liquidation, namely the event which 
concludes the process, to be the triggering event. Under the circum- 
stances of this case, the event that began the running of the six- 
month period was the date Commerce published the final results of 
the administrative review, thereby lifting the suspension of liquida- 
tion and providing Customs with notice of the same. See [nt'] Trad- 
ing Co. v. United States, 281 F.3d 1268, 1275 (Fed. Cir. 2002) (“Int'l 
Trading IT”) (notice requirement of § 1504(d) as amended in 1993 
is met when Commerce publishes the final results of the administra- 
tive review in the Federal Register). 

The Court therefore holds that the application of the 1993 version 
of § 1504(d) would have an impermissible retroactive effect if ap- 
plied to a case where the following events have occurred before the 
enactment of the 1993 amendment: (1) Commerce published the fi- 
nal results of its administrative review (thereby simultaneously lift- 
ing the suspension of liquidation and giving notice to Customs) and 
(2) the six-month time limit imposed by the 1993 amendment has 
run. Therefore, the 1984 version of 19 U.S.C. § 1504(d) must apply 
to these facts. 


B. Pursuant to the 1984 Version of 19 U.S.C. § 1504(d), the 
Entries at Issue Are Not Entitled to Deemed Liquidation 


Prior to 1993, the first sentence of § 1504(d) provided that if an 
entry is not liquidated within four years from the date of entry, it 
will be “deemed liquidated” unless the liquidation is suspended. See 
19 U.S.C. § 1504(d) (Supp. V 1984). In this case, all but five of 
Tsubaki’s entries were under suspension for longer than four years. 
Because the suspension of liquidation orders were not removed until 
after the four-year time limit expired, the language in the first sen- 
tence of § 1504(d) simply does not apply in this case. See Canadian 
Fur Trappers, 884 F.2d at 565-66; Dal-Tile Corp. v. United States, 17 
CIT 764, 769, 829 F. Supp. 394, 398 (1993), aff'd, 26 F.3d 139 (Fed. 
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Cir. 1994) (merchandise under suspension more than four years af- 
ter date of entry falls under exception to the four-year time limit). 

The second sentence of § 1504(d) contains a specific exception to 
the four-year time limit for liquidation suspended either by statute 
or by court order. It provides that such entries “shall be liquidated 
within 90 days [after the suspension of liquidation is removed].” 19 
U.S.C. § 1504(d) (Supp V 1984). As discussed above, this language 
was directory, rather than mandatory. Even if Commerce removes 
the suspension of liquidation, and ninety days pass, the entries are 
not deemed liquidated as a matter of law. See Canadian Fur Trap- 
pers, 884 F.2d at 566. 

Tsubaki’s merchandise entered more than four years before the 
suspension of liquidation was removed in 1986 and 1987. Therefore, 
Tsubaki’s entries are not liquidated as a matter of law because they 
fall under the 1984 version of § 1504(d), which does not mandate 
deemed liquidation on these facts. In line with Canadian Fur Trap- 
pers and American Permac, the Court finds that none of Tsubaki’s 
contested entries are entitled to deemed liquidation under 19 U.S.C. 
§ 1504(d) (Supp. V 1984). 


C. Five of Tsubaki’s Entries Are “Deemed Liquidated” un- 
der the 1984 version of § 1504(d) 


Entry Nos. 83-952658-0, 83-676679-6, 83-677277-7, 83- 
677819—5, and 83-677859-3 were made between May 23 and July 
25, 1983. The removal of suspension of liquidation of these entries 
occurred on May 8, 1986, when Commerce published the final re- 


sults of its administrative review. Because four years did not pass 
between the date of entry and the date suspension of liquidation was 
removed, the language in the first sentence of § 1504(d) (Supp V 
1984) applies. As Customs properly concedes, these entries are 
therefore deemed liquidated by operation of law. See Nunn Bush 
Shoe Co. v. United States, 16 CIT 45, 46-48, 784 F. Supp. 892, 
893-94 (1992). 


D. The Existence of an E-mail Sent by Commerce to Cus- 
toms on June 9, 2000 Is Not Relevant 


Finally, Tsubaki makes the alternative argument that because 
Customs allegedly received e-mail notice from Commerce regarding 
the lifting of suspension after the effective date of § 1504(d) (Supp. 
V 1993), the 1993 amendment applies.? Tsubaki alleges that that 


9 The existence of this e-mail is disputed by the parties. See Def.’s Reply 7 (“The plaintiff 
offers no proof of the contents of the e-mail, or that Commerce sent the e-mail, or that Cus- 
toms received the e-mail.”), but as it is irrelevant to this lawsuit, it is not a genuine issue of 
material fact. See Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986) (“Only disputes 
over facts that might affect the outcome of the suit under the governing law will properly 
preclude the entry of summary judgment.”). 
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Commerce e-mailed liquidation instructions to Customs on February 
2, 2000, well after the effective date of the 1993 amendment. PI.’s Br. 
Opp. Def.’s Cross Mot. Summ. J. 11 (“Pl.’s Br. Opp.”). Tsubaki rea- 
sons that because Customs did not receive e-mail instructions in this 
case until 2000, adequate notice did not occur until that time. /d. 
(citing Am. Int'l Chem., 29 CIT at __ , 387 F. Supp. 2d at 1269-70 
(ruling that liquidation instructions e-mailed from Commerce to 
Customs constituted adequate notice that the suspension of liquida- 
tion had been lifted)). 

The problem with Tsubaki’s argument, however, is that in Ameri- 
can International, Commerce e-mailed liquidation instructions to 
Customs before it published the final results of the administrative 
review in the Federal Register. Id. at 1261. The issue in that case 
was whether, absent such publication, e-mail instructions consti- 
tuted adequate notice. That court ruled that it did. Jd. at 1269-70. 
In the case at hand, however, the results of the administrative re- 
view were published long before Commerce allegedly sent Customs 
liquidation instructions via e-mail. See Pl.’s Br. Opp. 2 (stating that 
the final results of the administrative reviews were published in 
1986 and 1987, and the e-mail was sent to Customs in 2000). Notice 
is effected upon publication in the Federal Register. See Fujitsu Gen. 
Am., Inc., 283 F.3d at 1381-82; Int'l Trading IT, 281 F.3d at 1275-76; 
Am. Int'l Chem., 29 CIT at __ , 387 F. Supp. 2d at 1267. The mere 
fact that Customs did not receive an e-mail until 2000 does not ren- 
der meaningless the publication of final results in 1986 and 1987. 


See Am. Int'l Chem., 29 CIT at , 387 F. Supp. 2d at 1267 (publica- 
tion is the “hallmark of proper notice under § 1504(d)”). It is there- 
fore irrelevant that Commerce may have sent e-mail liquidation in- 
structions in 2000. 


V. CONCLUSIONS 


For the foregoing reasons, the Court denies in part Tsubaki’s mo- 
tion for summary judgment and grants Customs’ motion for sum- 
mary judgment. Pursuant to the 1984 version of 19 U.S.C. 
§ 1504(d), fifty-one of the entries at issue in this case are not 
deemed liquidated by operation of law because the four-year time 
limit did not apply. Five of the entries are deemed liquidated because 
less than four years had passed between the date of entry and the 
date the suspension of liquidation was removed. These five entries 
should be reliquidated by Customs as entered, and any excess anti- 
dumping duties and interest assessed upon liquidation should be re- 
funded to Tsubaki with interest on the refund as provided by law. 
Judgment shall be entered accordingly. 
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OPINION 


BARZILAY, JUDGE: In this case, on remand from the Court of 
Appeals from the Federal Circuit, the court must determine whether 
the United States Trade Representative (““USTR”) has complied with 
the “carousel provision” of 19 U.S.C. § 2416 with respect to its retal- 
iatory duty list, created as a result of the hormone beef dispute be- 
tween the United States and European Community (“EC”). Pursuant 
to the statute, the USTR must either undertake a periodic review 
and revision of the list unless she qualifies for one of two statutory 
exceptions to this mandate: (1) that the USTR believes that the 
trade dispute will be resolved imminently or (2) that “the Court No. 
03-00203 Page 2 [USTR] together with the petitioner involved in the 
initial investigation ...(or if no petition was filed, the affected 
United States industry) agree that it is unnecessary to revise the re- 
taliation list.” 19 U.S.C. § 2416(b)(2)(B)(ii). Because the court finds 
that the USTR has met the requirements of the second exception, 
Defendant’s motion to dismiss is granted, and this case is dismissed. 


I. Procedural History 


In 1999, the USTR imposed 100 percent ad valorem retaliatory 
duties on a spectrum of EC exports to the United States pursuant to 
19 U.S.C. § 2416 in response to the EC’s failure to comply with the 
World Trade Organization Dispute Settlement Body, which found the 
EC’s ban on hormone-treated meat to contravene its trade obliga- 
tions. See Implementation of WTO Recommendations Concerning EC 
— Measures Concerning Meat and Meat Products (Hormones), 64 
Fed. Reg. 14,486-01 (USTR Mar. 25, 1999). Among the products se- 
lected for the retaliatory list were those falling under subheading 
9903.02.35, HTSUS, which includes rusks, toasted bread, and simi- 
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lar products. Soon after the implementation of these duties, Con- 
gress amended § 2416 to require the USTR to periodically modify its 
list. 

Four years later, Plaintiff Gilda Industries, Inc. (“Gilda”), filed 
protests with the Bureau of Customs and Border Protection (“Cus- 
toms”) to contest the classification of the toasted bread it imported 
into the United States from Spain and the imposition of the retalia- 
tory duties on its three related entries. Customs denied the protests. 
Subsequently, Gilda filed suit in this Court, requesting reliquidation 
of its entries, a refund of the duties it paid as a result of its products’ 
placement on the retaliation list, and removal of its products from 
the list. The court dismissed Gilda’s complaint for failure to state a 
claim upon which relief could be granted. See Gilda Indus., Inc. v. 
United States, 28 CIT ___ , 353 F. Supp. 2d 1364 (2004) (“Gilda I”). 
Gilda appealed. 

After affirming most of the holdings in Gilda I, the Court of Ap- 
peals for the Federal Circuit vacated this court’s decision that the 
USTR had not violated the “review and revise” requirement of 
§ 2416. Although the USTR claimed that he‘ “‘determine[d] that 
implementation of a recommendation made pursuant to a dispute 
settlement proceeding [was] imminent,’ ” Gilda Indus., Inc. v. United 
States, 446 F.3d 1271, 1279 (Fed. Cir. 2006) (quoting 19 U.S.C. 
§ 2416(b)(2)(B)(iiD) (“Gilda IT’), the Court of Appeals wrote that 
“the applicability of the statutory exception in this case requires con- 
sideration of evidence and findings of fact. The record is insufficient 
to support the . . . conclusion that [it] applies in this case as a matter 
of law.” Id. 

On remand, the court now must determine as a factual matter 
whether the USTR has fulfilled one of the statutory exceptions in 
§ 2416(b)(2)(B)(ii). If the USTR demonstrates that a statutory ex- 
ception applies, Gilda will find no remedy in this suit. However, if an 
exception does not apply, “the court [will] consider whether it is ap- 
propriate to direct the [USTR] to review and revise the retaliation 
list.” Id. at 1282. This court has jurisdiction under 19 U.S.C. 
§ 1581(i). 


II. Discussion 


Defendant maintains that “at this time, the USTR and the domes- 
tic industry agree that it is unnecessary to revise the retaliation list” 
and that, consequently, “the USTR is not required to revise the re- 


1 From 2001 to 2005, Robert B. Zoellick served as the USTR. On June 8, 2006, Susan C. 
Schwab assumed the position. 

2 Irrespective of the outcome of this case, Gilda “is not entitled to a refund of duties paid 
or removal of its imported products from the retaliation list.” /d. at 1283. 
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taliation list.”® Def.’s Resp. Pl.’s Br. Remand Issues 3 (citing 19 
U.S.C. § 2416(b)(2)(B)(ii)(IT)). To support its contention, Defendant 
has submitted letters from the president/CEO of the U.S. Meat Ex- 
port Federation (““USMEF”),* counsel for the National Cattlemen’s 
and Beef Association (“NCBA”),” and the USTR.® See Def.’s Resp. 
Pl.’s Br. Remand Issues Exs. A & B. The USMEF and its members 
state that they “consider it unnecessary at this time to revise the re- 
taliation list in the case of EC Measures Concerning Meat and Meat 
Products (Hormones), AB-1997-4.” Def.’s Resp. Pl.’s Br. Remand Is- 
sues Ex. A. NCBA also contends that “it is unnecessary to revise the 
retaliation list.” Def.’s Resp. Pl.’s Br. Remand Issues Ex. A. Further- 
more, the USTR has determined that because “industry associations 
representing substantially all of the United States beef-producing 
industry ...do not believe it is necessary to revise the retaliation 
list at this time,” pursuant to § 2416(b)(2)(B)Gi(ID, he “agree[s] 
with the affected U.S. industry that it is unnecessary to revise the 
retaliation list” in question. Def.’s Resp. Pl.’s Br. Remand Issues Ex. 
B. 

From the documentation produced, the court concludes that De- 
fendant has met the requirements of the carousel provision exemp- 
tion delineated in 19 U.S.C. § 2416(b)(2)(B)(Gi)(II). Further, because 
the USTR’s determination in this matter receives “substantial defer- 
ence,” Gilda Indus., Inc. v. United States, 453 F.3d 1362, 1364 (Fed. 
Cir. 2006), Plaintiff’s challenge must fail, as “there is no remedy 
available to Gilda in this suit.” Gilda II, 446 F.3d at 1282. Defen- 
dant’s motion to dismiss is granted. Judgment will be entered ac- 
cordingly. 


3 Although Defendant originally placed the USTR’s imminence determination at center 
of its argument, the parties raised both possible exceptions to § 2416(b)(2)B) during oral 
arguments. See Tr. 8-10. 


4USMEF is a non-profit trade association that represents the export interests of the U.S. 
beef, pork, and lamb industries. 

5 NCBA is the primary association representing U.S. cattle and beef producers. 

6 While factual determinations in this case would normally be confined to the adminis- 
trative record, because the current record proves inadequate, the court may “ ‘obtain from 
the agency . . . additional explanation of the reasons for the agency decision as may prove 
necessary.’ ” Gilda Indus., Inc. v. United States, 453 F.3d 1362, 1363 (Fed. Cir. 2006) (quot- 
ing Camp v. Pitts, 411 U.S. 138, 142-43 (1973)). 

















